MAIVIILILLGGY 


JOURNAL 


THIS MONTH: 


The Principle of Indemnity: 
A Critical Analysis 


* 


Liability Guiding Principles 


* 


Recent Developments in Insurance Law 


NUMBER 451 


AUGUST 1960 





2,6 402, 
’ 's 
fet aeerertsgee 


~ 
see 


¢ 
o 68 4, 


Gear et /) 


22 
. 
os 


is published to advance 
sound thinking in the fields of insurance law 
relating to Life, Health and Accident, Fire and 
Casualty, Automobile, Negligence and Prod 
uct Liability and to review unfolding develop- 
ments of interest and importance. Thus, the 
JOURNAL presents timely articles on pertinent 
subjects of insurance law, digests of recent 
decisions, comments on pending legislation 
and other features reflecting the changing 
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In the interest of stimulating current thought 
and frank discussion of significant relevant 
topics in insurance law, the JOURNAL’s pages 
are made freely available. No editorial re- 
sponsibility is assumed for the ideas and opin- 
ions set forth. On this basis contributions are 
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“I disagree with those who 
say all government is evil. 
An unorganized people is in- 
capable of maintaining in- 
ternal order or of defending 
themselves. However, strongly 
centralized government — fas- 
cism, communism, or social:sm 
—can survive only at the ex- 
pense of freedom.’’—Senator 
Styles Bridges. 
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Indemnity. The article at page 471 relates some strange situations 
in which the insured stands to gain as a result of replacement when 
loss occurs, for example, under our tax laws where maintenance costs 
are deducted currently and capital replacements are subject to depre 
ciation. The article is not an editorial holding that this is wrong. It is 
the author’s purpose to show that the term “indemnity” has lost 
much of its analytical content in the interpretation given to it by 
certain American courts and writers. The term “indemnity” is used 
quite broadly. Its present connotation is markedly different from the 
strict indemnification philosophy which the British courts give to the 
term—a philosophy which was, until recently, the dominant one of 
the American courts. 


The author is Walter Williams, who is an assistant professor at 
the School of Business, Indiana University, Bloomington, Indiana. 


Liability guiding principles. We always like to receive articles 
with a letter of transmittal which begins as follows: “On your flyleaf 
you say your magazine is published ‘In the interest of stimulating 
current thought and frank discussion of significant relevant topics in 
insurance law.’”’ The article beginning at page 481 was sent to us 
with such a letter by Kenneth S. Hawkes, vice president and general 
claim manager, Northwestern Mutual Insurance Company. 


Mr. Hawkes writes of the experience of the Pacific Claim Execu 
tives’ Association in its desire to establish certain basic principles to 
help settle the dispute between companies on overlapping coverage 
situations. A set of “guiding principles” has been used extensively 
in the fire and allied fields in the past 15 or 20 years, and although 
the problem in the liability field is at times more complicated, it is 
the consensus of the Claim Executives’ Association Committee that the 
area of conflict can be narrowed considerably by the adoption of, 
the application of and the living with a set of guiding principles in the 
more common situations in the liability field. Mr. Hawkes points out 
that this is not a final and binding statement, but it is a start on a 
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body of cases which involve the more common areas of overlapping 
liability. 


Should interested readers care to learn more about the work of 
the committee, we know Mr. Hawkes would be glad to receive their 
comments. 


1959 survey. The article appearing at page 485 is taken from 
New York University Law School’s 1959 Annual Survey of American 
Law. The author, Richard W. Duesenberg, is associate professor of 
law at NYU School of Law and a member of the Missouri bar. The 
article presents his comments on several outstanding developments 
in the legal area of insurance. These comments are grouped under 
government regulation, insurable interest and measure of indemnity, 
excess and other insurance, and coverage. 


The area of government regulation is illustrated by variable annu- 
ity contracts. 


The insurable interest discussion analyzes the old McAnarney 
rule as interpreted by Federowicz v. Potomac Insurance Company. The 
latter case involved a lease and the destruction by fire of a garage and 
warehouse on the leased property. 


The excess and other insurance discussion is based upon two 
cases, Batchelor v. American Health Insurance Company and Lamb 
Weston, Inc., v. Oregon Automobile Insurance Company. ‘The insured 
in the Batchelor case had ten separate hospital expense policies which 
would pay him $745 per week in the event of hospitalization. The 
policy clause involved in Lamb-Weston read: “[I|f the Insured’s 
liability under this policy is covered by any other valid and collectible 
insurance, then this policy shall act as excess insurance over and 
above such other insurance.” 


The case of the disappearing insured. ‘The interest of a partner 
ship was insured under a garage liability policy. A few days before 
the accident which brought this policy into contention, the partner 
ship was dissolved. As sometimes happens, the insurance company 
was the last to know. The article appearing at page 495 sharply 
criticizes the decision of the United States Court of Appeals for the 
District of Columbia Circuit for its decision in Lazarus v. Manufac- 
turers Casualty Insurance Company. Rubinstein and Lazarus, as part 
ners, were insured under their trade name. Rubinstein withdrew from 
the partnership and a new one was formed of Lazarus and Sorrentino, 
who continued to do business at the same place using the same trade 
name. The question posed by this article is: “Does a garage liability 
policy survive a ‘dead’ partnership ?” 

James J. Hayden, the author, is professor of law at Georgetown 
Law Center, Washington, D. C. His article was originally published 
in the May, 1960 issue of the Journal of the Bar Association of the District 
of Columbia 
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Persons and Events 


Peter Ward, recently resigned professor of law at the Cornell 
Law School, is the new deputy superintendent and chief counsel of 
the Insurance Department of the State of New York. He will be in 
charge of all legal services in the department. Formerly Mr. Ward 
served the department as counsel in its New York office. He is a 
past-partner of the law firm of Ward and Ward, Buffalo, New York. 
Ward’s predecessor, Raymond Harris, maintained his position for 
45 years. 

The second part of the Tenth Annual Belli Seminar will be held 
in Washington, D. C., on Sunday, August 28, 8:30 a.m. to 11 p.m., 
at the Presidential Arms. The talks will center on medical specialties 
which are not usually discussed at medical and medical-legal seminars. 
Dr. Paul Cantor will be the medical chairman and J. Kelly Farris and 
James L. O’Dea the legal chairmen. 


From September 9 to September 16, the Society of Chartered 
Property and Casualty Underwriters will hold its annual meeting 
in Detroit, Michigan. Seminars and business meetings are on the 
agenda. For more details, contact Howard D. Shaw, Chartered Prop- 
erty and Casualty Underwriters, 3924 Walnut Street, Philadelphia 4, 
Pennsylvania. 


Paul H. Mueller, an agency representative of the Standard Insur 
ance Company of Portland, Oregon, was elected to the board of 
directors of the Oakland-East Bay Life Underwriter’s Association for 
the 1960-1961 term. Irving Enna, also an agency representative for 
the same company, has been elected president of the Oregon State 
Association of Life Underwriters for the 1960-1961 term. 


John J. Wicker, Jr., Richmond, Virginia, announced that the 
twenty-seventh annual meeting of the American Bar Association’s 
Insurance, Negligence and Compensation Law Section will be held 
at the Shoreham Hotel, Washington, D. C., from August 29 to Sep 
tember 1. The section has more than 7,500 members. This year’s 
program will feature renowned speakers from our government, from 


468 1L J — August, 1960 





England and from the bar. The key speaker Monday morning will 
be Sir William Charles Crocker from London, England, who will 
speak on “Some British-American Observations.” Following this will 
be these discussions: ‘“The Scope of Windstorm Coverage,” Pinkney 
Grissom of Dallas, Texas; “Insurance Coverage Against Explosion 
Damage,” William Conant Brewer, Jr., of Boston, Massachusetts; 
“Proposed Uniform Liability for Radiation Injuries Act,” William J. 
Pierce, professor at the University of Michigan Law School, Ann 
Arbor, Michigan; “Remedies Available Under Indemnity Agree 
ments,’ Edward Gallagher of Washington, D. C.; and “General 
Accounting Office Procedures with Specific Reference to Contracts,” 
Robert F. Keller, general counsel, General Accounting Office, Wash 
ington, D. C. 


On Monday afternoon the ABA’s Insurance, Negligence and 
Compensation Law Section will have as its guest speaker Senator 


Harry F. Byrd of Virginia. 


On Tuesday morning the Committee on Workmen’s Compensa 
tion and Employers’ Liability Insurance Law will present a panel: 
“Problems of Cardiac Disability and Death Claims.’ Dr. Paul Dudley 
White of Boston, president, International Society of Cardiology 
Foundation; Harold F. McNiece, associate dean of St. John’s Uni- 
versity School of Law in New York; and John V. Thornton, associate 
professor at New York University School of Law will be the partici- 
pants. 


In other Tuesday morning sessions, Robert M. Williams, colonel, 
Judge Advocate General’s Corps, and claims division chief for the 
Army, will speak on “The $2,500 Limitation on Administrative Settle- 
ments Under the Federal Tort Claims Act—Good or Bad?” and C. F. 
McErlean, vice president of United Air Lines, Inc., will speak on “The 
Role of Air Line House Counsel in Aircraft Accident Investigations.” 


On Tuesday afternoon there will be a discussion by E. Robert 
Seaver, general counsel of the Maritime Administration, Washington, 
D. C., on the “Impact of Nuclear Propulsion of Ocean Vessels on 
Traditional Principles of Admiralty Law.” Following this discussion 
there will be a trial tactics panel on the question “Should Contingent 
Fees in Personal Injury Cases Be Subject to Judicial Control?” The 
moderator will be Frederick van Pelt Bryan, United States District 
Judge for the Southern District of New York. On the affirmative 
will be James O. Moore, Jr., of Buffalo, New York; the negative, 
Walter H. Beckham, Jr., of Miami, Florida. 


On Wednesday the speakers and topics are Donald Knowlton, 
New Hampshire Commissioner of Insurance, “Present Status of In- 
vestigation of Business and Regulation of Insurance by Anti-Trust 
Monopoly Sub-Committee of the United States Senate”; Linton 
Godown, handwriting expert of Chicago and Memphis, “Visual Aids 
in Court’; and Richard M. White of Miami, “Presumptions in 
Violent Death Cases.” ‘The panel discussions and the participants 
are: “Insuring Against the Cost of Medical Care,” with Victor A. 
Lutnicki of Boston as moderator, and panelists Artemas C. Leslie, 
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Donald D. Cody and Robert S. Lane; and “Should the Issues of 
Liability and of Damages in Tort Cases Be Separated for the Pur 
poses of Trial?’ with Leslie H. Vogel of Chicago taking the affirma 
tive and Albert E. Brault of Washington, D. C., the negative. 

Final discussions and business meetings will be held Thursday 
morning. William W. Evans of St. Louis, Missouri, will discuss “The 
Practical Handling by Defense Counsel of Law Suits in Excess of 
Policy Limits”; John D. Cheek of Oklahoma City, “Recovery Pro- 
cedures Under Uninsured Motorist Statutes and Endorsements”: and 
John A. Appleman of Urbana, Illinois, “Liability in Excess of Policy 
Limits.” For more details on this ABA Section meeting, contact 
Lowell D. Snorf, Jr., 4210 Peterson Avenue, Chicago 46, Illinois. 


Conflicting State Laws 

Shortly before it recessed on June 27, the United States Supreme 
Court vacated a court of appeals decision which had held that the 
district court’s application of a Florida statute in a suit based on a 
personal property policy executed in Illinois was inconsistent with 
constitutional due process. In Clay v. Sun Insurance Office Ltd., 10 
FIRE AND CASUALTY CASEs 388, the Court held that the Fifth Circuit’s 
consideration of this issue was premature, since “the settled canons 
of constitutional adjudication” required that it first decide all non- 
constitutional issues presented by the case. Although the insured had 
failed to comply with a policy provision which was valid under the law 
of Illinois, where the contract was made, and which required that all 
actions on the policy be brought within two years after loss, the 
insured contended that the case was governed by the law of Florida, 
where the loss occurred, and that this provision was rendered void 
by the applicable Florida statutes. A district court judgment for the 
insured was reversed by the court of appeals. 

A majority of the Court was of the opinion that the court of 
appeals erred in failing to determine (1) whether the statute relied 
on was applicable to the policy and (2) whether the loss was one 
covered by the policy, inasmuch as a negative answer to either ques 
tion would have eliminated the necessity of deciding the constitutional 
issue. Since these two questions were unresolved under Florida law, 
the proper procedure for the federal court to have followed was to 
certify them to the state supreme court for determination, and then, 
if that court’s answers made it necessary, to decide the constitution- 
ality of applying the Florida statute to a contract made in Illinois. 
According to the Court, the policy against unnecessary anticipation 
of constitutional questions “is a well-settled doctrine of this Court 
which, because it carries a special weight in maintaining proper har- 
mony in federal-state relations, must not yield to the claim of the 
relatively minor inconvenience of postponement of decision.” The 
Court vacated the Fifth Circuit decision and remanded the case to 
that court. 

In a strong dissenting opinion, Justice Black argued that the 
Court should have rendered a final adjudication of all the issues 

(Continued on page 502) 
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The Principle of Indemnity: 
A Critical Analysis 


By WALTER WILLIAMS 


It has long been a principle that an insured not gain because of a 
loss. This article analyzes several decisions indicating a trend away 
from this indemnity concept where replacement costs are concerned. 


NDEMNITY has long been the cornerstone of property insurance 

law. American legal and insurance writers have shown an almost 
universal acceptance of the principle of indemnification.’ With the 
exception of those states having valued policy laws, American legisla 
tures and courts have always adhered to the broad concept that an 
insured should be restored to that position he occupied just prior to a 
loss—no more and no less. 


However, in recent years American writers and courts, while 
giving lip service to indemnification as the basis for their findings, 
have stretched and distorted the concept to such a degree that it is 
often no more than a sterile cliché. Specifically, the so-called “no 
depreciation” rulings * and statements setting forth that replacement 


See William Rodda, Fire and Property Insurance (Englewood Cliffs, New 
Jersey, Prentice-Hall, Inc., 1956), pp. 118-119: John H. Magee, Property Insurance 
(Homewood, Illinois, Richard D. Irwin, Inc., 3d Ed., 1955), pp. 105-106; Frank 
J. Angell, Insurance Principles and Practices (New York, The Ronald Press Com 
pany, 1959), p. 10; S. S. Huebner and Kenneth Black, Jr., Property Insurance: 
(New York, Appelton-Century-Crofts, Inc., 1957), pp. 16-17; J. Edward Hedges 
Practical Fire and Casualty Insurance (Cincinnati, The National Underwrite 
Company, 6th Ed., 1954), p. 5; Robert I. Mehr and Emerson Cammack, Principles 
of Insurance (Homewood, Illinois, Richard D. Irwin, Inc., Revised Ed., 1957) 
pp. 125-126; William R. Vance, Handbook of the Law of Insurance (St. Paul, 
West Publishing Company, 2d Ed., 1930), p. 75; Roland H. Long (editor), 
Richards on the Law of Insurance (New York, Baker, Voorhis & Company, 4t! 
Ed., 1932), pp. 32-38. 


* See the following articles for a listing and a discussion of the no-deprecia- 
tion cases: Wilfred G. Howland, “Depreciation and Partial Losses,” THE INsuR 
(Continued on following page) 
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The author is assistant professor 
of insurance at Indiana University. 


cost coverage in no way violates the 
indemnity concept* seem to make 
that principle a hollow box devoid 
of any meaning in interpreting the 
value of property. 


In this paper the author will (1) 
give examples of no-depreciation rul- 
ings and recent statements concerning 
replacement cost coverage which he 
believes distort the indemnification 
principle as that tenet has been de- 
veloped in American and British courts 
since the eighteenth century; (2) dis- 
cuss the British interpretation of in- 
demnity which has remained far closer 
to the classic rulings of Lord Mans- 
field * and the judges in the Castellain 
case;> (3) trace the gradual eroding 
of the strict indemnification principle 
in the American courts; (4) analyze 
the reasons that have led to the cur- 
rent movement away from the strict 
indemnity principle; and (5) consider 
the importance of the American in- 
demnity concept as now frequently 
interpreted. 





Current Distortion 
of Indemnification Principle 


In the no-depreciation cases the 
courts have ruled that depreciation 
could not be deducted in determining 
the amount of a partial loss. The 
loss payment in several of these cases ° 
appears to afford the insured a pecu- 
niary gain. Yet, the judge in such 
rulings cited the indemnification prin- 
ciple as the basis for his decision. 
In the Gulf Breeze Cottages case, a 
windstorm destroyed the ten-year-old 
roofs of several cabins in a motel. 
While depreciation was subtracted to 
determine the insured’s coinsurance 
requirement, the deduction was not 
allowed in ascertaining the measure 
of loss. In granting new roofs, the 


judge commented: 


“Bearing in mind that the purpose 
of the contract was to indemnify the 
owner against loss, we think the chan- 
cellor adopted a rule which was fair 
and just and that the property should 





(Footnote 2 continued) 

ANCE Law JourRNAL, October, 1953, pp. 685- 
689; Bert Cotton, “The Factor of Replace- 
ment Cost in Fire Insurance,” Tue INsur- 
ANCE LAw JourNAL, January, 1956, pp. 34-38; 
and Evans M. Taylor, “Elements of De- 
preciation on Partial Building Losses,” THE 
INSURANCE Law JouRNAL, May, 1956, pp. 
295-298. 

* See Adley M. Schulman, “Insurance Val- 
uation and Adjustment of Fire Losses on 
Dwellings: California Law v. Southern Cali- 
fornia Practice,” 5 U. C. L. A. Law Review 


261. 
472 


‘Hamilton v 

°Castellain v 
(1883). 

°See Farber v. Perkiomen 
Insurance Company, 7 Fire AND CASUALTY 
Cases 882, 88 A. 2d 776 (1952); Lazaroff 
v. Northwestern National Insurance Company 
of Milwaukee, Wisconsin, 8 FIRE AND CASU- 
ALTY Cases 892, 121 N. Y. S. 2d 122 (1952); 
and Glens Falls Insurance Company v. Gulf 
Breeze Cottages, 6 FIRE AND CASUALTY CASES 
850, 38 So. 2d 828 (1949). 


Mendes, 2 Burr. 1198 (1761). 
Preston, 11 Q.B.D. 380 


Mutual Fire 
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have been placed in as nearly as pos- 
sible the same condition that it was 
before the loss, without allowing de- 
preciation for the materials used. 
Certainly it was not intended that the 
repairs should be made with materials 
which were not new. If depreciation 
were allowed, it would cast upon the 
owner an added expense which we do 
not believe was contemplated by the 
parties when they entered into the 
insurance contract.” * 

With a replacement cost contract, 
the insurance company promises to 
replace an old building or parts thereof 
with new materials in the event of a 
While the replacement 
of a new for an old does not always 


covered loss. 


involve a gain, the promise to do so 
in a replacement cost contract does 
tend to create a gain potential. Hence, 
the following statement by Schulman 
concerning indemnification is subject 
to serious criticism: 

“One can adopt the replacement 
cost theory and still remain consistent 
with the indemnity concept of insur- 
ance. It is only necessary to recognize 
that in so doing, the insured is being 
indemnified for his loss of an object 
of use value, rather than looking to 
the question of the life remaining to 
the property insured. It is this use 
value which the insured seeks to pro- 
tect. It is for this reason that he does 
not feel “whole” when paid on a de 
preciation basis.” * 

This type of thinking, however, is a 
poor rationalization devoid of a theo- 
retical No matter how one 
twists and plays with the replacement 
cost concept, the fact remains that 
the contract contemplates a substitu- 
tion of new for old. And while new 
for old does not always afford a gain, 
it is only logical to assume that most 
of these possible substitutions will 


base. 


involve a gain potential. Once the 


* 38 So. 2d, at p. 830. 
* Work cited at footnote 3, at p. 261. 
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gain potential exists, we are beyond 
the pale of indemnification. Thus, 
during recent years the American con- 
cept of indemnification has become a 
taffy-like generality capable of being 
twisted ad infinitum to meet the needs 
of the purpose at hand. Let us then 
turn to the more nearly pure English 
interpretation of indemnification so as 
to have a vehicle for analyzing in 
some detail the variations in the Amer- 
ican concepts as currently employed. 


English Precedent— 
Strict Indemnification 


The firm establishment of the Eng- 
lish concept of indemnity may be 
traced to a decision by Lord Mans- 
field. The facts were as follows: An 
English vessel was captured by a 
French privateer but retaken by a 
British man-of-war before any appre- 
ciable damage was done. The owner 
(insured), when he learned of the 
capture, abandoned his interest to the 
insurer and sued for total damages. 
The insurer claimed a responsibility 
to pay only for actual damage sus- 
tained. Lord Mansfield said, in up- 
holding the position of the insurer: 


“The plaintiff's demand is for an 
indemnity; his action, then, must be 
founded upon the nature of the damnifi- 
cation, as it really is at the time the 
action is brought. It is repugnant, 
upon a contract for indemnity, to 
recover as for a total loss, when the 
final event has decided that the damnifi- 
cation in truth is an average, or perhaps 
no loss at all. 


“Whatever undoes the damnifica- 
tion in the whole, or in the part, must 
operate upon the indemnity in the 
same degree. It is a contradiction, in 
terms, to bring an action for indem- 
nity, when, upon the whole event, no 
damage has been sustained.” ® 


’ Case cited at footnote 4, at p. 1210, 
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English Rule.—The Darrell'® and 
Castellain** cases are the double foun- 
dations upon which rests the legal 
precedent for the so-called “English 
rule” of contract interpretation. The 
rule may be stated roughly as follows: 
In determining the extent of damages 
covered under the provision of the 
(fire) contract, the court will consider 
not only the wording of that contract, 
but all other pertinent agreements 
whether written or oral that might 
modify the actual extent of the dam- 
age to the insured’s property. 

The Castellain case, frequently quoted 
in this offers an 
example of the application of the in- 
demnity concept by the British courts 
both in interpreting the English rule 
and the more general question of the 
measure oi loss. 
into a contract for 


country, excellent 


The insured entered 
the the 
insured buildings and received a de- 
posit from the vendee for the balance 
of the payment due and from the 
insurer for the extent of the loss. 
The latter sued for recovery and lost 
the suit in the lower court. However, 
every judge of the distinguished ap 


sale of 


pellate bench rendered an opinion in 
support of the reversal. Sir William 
Bailiol Brett, Master of the Rolls, 
stated : 

“In order to give my opinion upon 
this case, I feel obliged to revert to 
the very foundation of every rule 
which has been promulgated and acted 
on by the Courts with regard to insur- 
ance law. The very foundation, in my 
opinion, of every rule which has been 
applied to insurance law is this, namely, 
that the 
tained in a marine or fire policy is a 


contract of insurance con- 


contract of indemnity, and of indem- 


*® Darrell v. Tibbits, L. R. 5 Q.B. Div. 
560-C A (1880). 

“Case cited at footnote 5. The case is 
not only a pillar of the “English rule,” but 
also is the most famous of all fire indemnity 


cases. The subsequent quotations from the 
decision are still considered the leading 
474 


nity only, and that this contract means 
that the assured, in case of a loss 
against the policy has 
made, shall be fully indemnified, but 
shall never be more than fully indemni 
fied. That is the fundamental prin 
ciple of insurance, 
proposition is brought forward which 
is at variance with it, that is to say, 


which been 


and if ever a 


which either will prevent the assured 
from obtaining a full indemnity, or 
which will give to the assured more 
than a full indemnity, that proposition 
must certainly be wrong.” ? 


Lord 


concurred: 


Justice Cotton (Sir Henry) 


“The policy is really a contract t 
indemnify the person insured for the 
loss which he has sustained in con 
sequence of the peril insured against 
which has happened, and from that 
it follows, of course, that it is only a 
contract of indemnity, it 1s only to 
pay that loss which the insured may 
have sustained by reason of the fire 
which has occurred. In order to as 
certain what that loss is, everything 
must be taken into account which is 
received by and comes to the hand of 
the 
that 


the loss, 


assured, and which diminishes 
[It is only the amount of 


when it 


loss. 
is considered as a 
contract of indemnity, which is to be 
paid after taking into account and 
estimating those benefits or sums of 
money which the insured 


received in diminution of the loss.’ 


have 
71 


may 


Recent Decisions and Writings. 
In a recent case ** the judge cites the 
Castellain case in detail and then re 
marks concerning the indemnification 
principle set forth in the quoted case: 
“One could not get a principle laid 


an interpretattion of the British 
concept of indemnification 

“11 Q.B.D., at p. 386. 

*11Q.B.D., at p. 393. 

* Meacock v. Bryant and Company, 2 All 
E.R. 661 (1942). 


guides to 
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down in clearer language than that.” ?° 
The latest edition (1958) of the au 
thoritative Halsbury’s Laws of England 
states: 

“Most contracts of insurance belong 
to the general category of indemnity, 
in the sense that the liability of the 
insurers is limited to the actual 
which is in fact proved. The happen 


loss 


ing of the event does not of itself 
entitle the insured to payment of the 
sum stipulated in the policy; the event 
must in fact result in a pecuniary loss 
to the who then, and 
only, becomes entitled to become in 
demnified, subject to the limitations 
of his contract. He cannot 
more than the sum insured, for that 
sum is all that he has stipulated for 
by his premiums and fixes the maxi- 
mum liability of the insurers. Even 
within that limit, however, he cannot 


assured then 


recover 


recover more than what he establishes 
to be the actual amount of his loss; 
the contract being one of indemnity, 
and of indemnity only, he can recover 
the actual amount of his loss and no 
whatever might have been his 
what his 


more, 
estimate of 
likely to be and whatever the pre 


loss would be 
miums he may have paid, calculated 
on the basis of that estimate.” ™ 
Comparison of English and Ameri- 
can Concepts of Indemnification. 
The English concept of what consti 
tutes a making whole of the insured 
is less pliable than its American coun- 
terpart. The English interpretation 
will hereafter be termed 
demnification,”’ but this title is some 
what of a misnomer. The strictness 
of the British interpretation stems 
from the fact that the courts attempt 
to determine the exact pecuniary loss 
of the individual without 
excursions into such questions as the 
amount of premium paid (assuming 
no fraud) by the insured or the addi- 


“Strict in 


moralistic 





2 All E.R., at p. 664. 
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tional expenditures required of the 
insured because the asset destroyed 


was worn. However, in another sense 


the English rulings are less strict 
than the American decisions. The 
sritish consider factors, such as an 


agreement by a landlord to rebuild 
after a loss, that might mitigate the 
extent of the insured’s actual 
while, as will be discussed in the next 


loss 


\merican courts have refused 
to accept the weight of such facts. 


section, 


Since the definition of value itself 
is subject to controversy in the Amer 
ican it is impossible to set 
forth in a precise formula the varia- 
tion between the American and British 
An analogy 
may illuminate the contrast. In classical 


courts, it 


concepts of indemnity. 


(Ricardian) economics in equilibrium 
wages were at “subsistence level.” A 
controversy developed over whether 
subsistence level meant a _ biological 
or a psychological (depending upon 
the habits or customs of a particular 
threshold. 


severe 


country) The former was 
the interpretation in 
analyzing the English economy dur- 
ing the later period of the industrial 
revolution, because that nation’s mini- 
mum (psychological) standard of liv- 


ing was high compared to that of the 


more 


rest of the world. In a sense the 
English concept of indemnity is an- 
alogous to the more severe (and, 


for that matter, more easily deter- 


minable) biological standard, with the 
\ 


American courts’ view being com 


parable to the more liberal level. 


Breaches in Wall 
of Strict Indemnification 


Historically, there exist two major 
movements in American law away 
from the English interpretation of in- 
demnity. First, the valued policy 
laws passed in the period between 


Lord Simonds (editor), Halsbury’s Laws 
of England (London, Butterworth and Com- 
pany, Ltd., 3d Ed., 1958), XXII, p. 180 
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1874 and 1910—one law was repealed 
and revived in the 1915-1917 period- 
clearly may violate the indemnifica- 
tion principle by allowing the insured 
to gain from a loss. The face amount 
of the policy must be paid in the event 
of a total loss (assuming no fraud). 
No question may be raised as to value. 
Even assuming that at the origin of 
the contract the face of the policy was 
exactly equal to the value of the prop- 
physical deterioration of the 
asset or an economic decline over the 
three- or five-year period of the stand- 
ard fire policy may permit the insured 
to benefit from the loss. 


erty, 


The valued statutes were generally 
remedial in nature and aimed at curb 
ing overvaluations of property by 
agents, primarily in farming regions. 
The legislatures, therefore, may have 
realized the possible violation of the 
indemnification principle ; however, the 
second breach, the so-called “New 
York rule,” is of more interest to this 
study because the decisions are handed 
down within the context of indemnifi- 
cation. Since the application of the 
rule is not limited to New York, it 
could be more aptly termed the 
“sovereignty of policy doctrine.” The 
New York rule, the antithesis of the 
English rule, may be described as 
follows: Agreements within the fire 
contract are unaffected by other agree- 
ments unless those agreements are 
drawn up specifically to modify the 
terms of fire policy. A recent (1947) 
New York decision ** showing a thor- 
ough investigation by the court of the 
development of the rule is typical of 
such cases. The facts are not com- 
plicated. The defendant insurer issued 
an improvements and betterments fire 
policy. The tenant insured suffered a 
loss by fire of property covered by the 
contract, but the landlord made full 


* Alexandra Restaurant, Inc. v. New Hamp- 


shire Insurance Company of Manchester, 71 
N. Y. S. 2d 515. 
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repairs. The insured claimed and col- 
lected the amount of the loss from 
the insurer. The judge said: 


“On first impression this contention 
appears plausible and even persuasive 
to prevent an apparent double indem- 
nity or an apparent profit to an insured 
because of a fire when the insured has 
the benefit of two independent con- 
tracts, with the insurance 
pany and the other with a third party. 

Sut on further analysis and in the 
light of New York case law, this im- 
pression must yield to the rule laid 
down by controlling authorities. 
We think that the rule is established 
by the weight of authority in our 
courts. The English rule is otherwise. 
The landlord’s obligation to 
repair in case of fire was something 
plaintiff purchased with its own funds 
and was reflected in the amount of 
rent it was compelled to pay to its 
landlord. Such rent it might have 
paid for years before any loss was 
sustained.” ** 


one com- 


The point that the insured in effect 
is paying for two protection contracts, 
one with the insurer and the other 
with the landlord, is well taken. But 
despite these mitigating circumstances, 
the New York rule allows, to use 
gambling parlance, a double pay-off. 
One purpose of an adherence to strict 
indemnification is to avoid the crea- 
tion of a moral hazard. The possibility 
of gain inherent in the philosophy 
behind the New York rule partially 
negates this protective feature of in- 
demnification. Admittedly, the very 
strict interpretation of indemnity in 
rare may seem to violate our 
equally important concept of equity. 
Perhaps in the Alexandra Restaurant 
the 
been 


cases 


insurance 
coverage should have at a re- 
duced rate representing only. a con- 


case discussed abe ve, 





"71 N. Y. S. 2d, at pp. 518-521. 
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tingency-type coverage in event of 
nonpayment by the primarily respon- 
sible landlord. However, while there 
may be some legal and moral justifi- 
cation for the New York rule, the 
important fact is that the doctrine 
opens a hole in the wall of strict 
indemnity. 


Concept of Betterment 

The American indemnification con 
troversy has centered recently around 
the interpretation of the term “better- 
ment.” More and more, insurance 
companies have chosen to use better- 
ment in preference to depreciation in 
discussing the substitution of new for 
old. In the case of a replacement of 
a used roof, it is believed to be psycho- 
logically more sound from the point 
“Wwe are 
bettering your position with a new 
roof” than to assert “this old roof is 
half worn out” (depreciated). The 
“but I had a roof the loss” 
lament is merely an argument by the 
insured that his position is not really 
bettered. Despite its current popular- 
ity, there exists no precise measuring 
rod of betterment in common practice 
or in the courts. Nor is the term 
indigenous to the fire insurance in- 
dustry ; therefore, it is appropriate to 
analyze its usage in other areas. 


of public relations to say 


before 


Use of Term “Betterment” in Other 
Fields.—For the accountant the ques- 
tion of betterment arises in determin- 
ing whether to capitalize or to expense 
a particular outlay (the problem being 
germane both as to general accounting 
principles and as to income tax con- 
siderations). Statements chosen from 
different texts 
ciseness shed light on the problem 
of outlay capitalization : 


because of their con 


mW. 
mons, Intermediate Accounting 
South-Western Publishing 
Ed., 1958), p. 454. 

* H. A. Finney and Herbert E. Miller, 
Principles of Accounting Intermediate (Engle 


(Cincinnati, 
Company, 3d 
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Karrenbrock and Harry Sim- 


“|Repairs are expenditures | 
incurred to restore assets to a fit con- 
dition upon their breakdown or to 
restore and replace broken parts.” ’® 

“The 
an addition and an improvement or 
a betterment is that in an addition 
there is an increase in quantity, where- 
as in an improvement or a betterment 
there is a substitution with an increase 
only in quality. A replacement 
also involves a substitution; but, un- 
like an improvement or betterment, 
the new thing is no better than the 
old one was when it was acquired.” *° 


essential difference between 


The accountant views a betterment 
in the very narrow sense of quality 
enhancement with no connotation as 
to age improvement. While a better- 
ment must be a specie of replacement, 
a replacement of like kind and quality 
betterment in the narrow 
meaning applied by accountants. 


is not a 


Webster says of a betterment: “in 
law, an improvement that increases the 
value of property and is more exten- 
sive than mere repairs.” ** The value 
of an asset will be increased (assum- 
ing a substitute of like kind and quali- 
ty) if the useful life of the asset is 
lengthened by the outlay. 

Hence, betterment may mean either 
an increase in the quality or a length- 
ening of the useful life of an asset. 
Unfortunately, the statement still 
lacks objectivity. When the observa- 
tion is made that a particular outlay 
lengthens the life of an the 
question remains whether the refer- 
ence is to the asset as an individual 
entity (the building) or to a particu- 
lar segment of the entity (the roof). 
The following statement from a speech 
by an American Appraisal Company 
executive points up the contrast: 


asset, 


wood Cliffs, New Jersey, Prentice-Hall, 


Inc., 5th Ed., 1958), pp. 331-332. 

“ Webster’s New World Dictionary (Cleve- 
land, The World Publishing Company, Col- 
lege Ed., 1957), p. 142, 
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“A large manufacturer in the mid- 
dle-west issued a 
pair the roof of the Pickling Room. 
Their Engineering Department had 
estimated a budget of $7,500 for the 
project. As the work progressed it 
was discovered that the roof was so 
badly deteriorated that it was decided 
to replace it entirely with a slightly 
different, but no more expensive, roof. 
The final cost of the project was 
some $30,000. 

“The property record clerk, upon 
seeing this, changed the account code 
on the work order to capitalize the 
entire amount in the Building Ac- 
count. At the year-end review of the 
property transactions, a more careful 
review of this operation 
that 


sé 


work order to re- 


disclosed 


1. The building was being depre- 
ciated on a 60 year normal life basis. 

“2. The building was 15 years old. 

“3. The nature of the operation 
conducted in the Pickling Room was 
very corrosive and it was estimated 
by competent engineers that the roof, 
in all probability, would have to be 
replaced every 20 years. 

“4. The replacement of the roof did 
not ‘prolong the life’ of the building 
45 years remaining life (60 minus 15). 
It has to be replaced at that time and 
probably once more in order to real- 
ize the total 60 years of useful life of 
the entire building. 

“5. The replacement of the roof did 
not ‘materially add to the value of the 
property’ except for 
components with new. 

“These facts gathered to- 
gether in a brief report concluding 
that some 90 per cent of the expendi- 
ture was properly expendable as a 
repair expense and some 10 per cent 


replacing old 


were 


chargeable to the depreciation reserve 
to recognize the replacement of old 


roof components with new. This re- 
port was presented to the Revenue 
Agent when the 
questioned 3 years later. He accepted 


the recommendation as made.” ?? 


expenditure was 


The term “repairs” generally con 
notes a return to the status existing 
just prior to the breakdown or loss. 
The term 
substitution that enhances value, but 
the dividing line the two 
terms is unclear. In the case of a 
roof from which three shingles have 
been blown off in a storm, the replace 
ment of the shingles is obviously a re- 


“replacement” implies a 


between 


pair maintaining the status quo of the 
But in the new 
roof put on the pickling room, one 
can say either that the roof has been 
replaced or that the building has been 
repaired. Hence, in viewing a building 
as a single and indivisible entity, each 
outlay that does not better the quality 
of the asset replaced in the narrow 


roof. considering 


accounting sense tends to be only a 
patch job not affecting the useful life 
of the structure. Yet, if the roof of 
the pickling room had burned instead 
of corroded, would the insured have 
been bettered in the substitution of a 
new roof of similar quality for the 15 
vear one which had an estimated use- 
ful life of 20 years? 


Deferred Maintenance.—Let us an 
alyze the physiognomy of a building 
more closely to see how it may be 
bettered. In regard to physical de 
terioration, a building is composed of 
heterogeneous parts ranging from the 
short-lived office paint finish to the 
almost indestructible joists and studs 
making up segments of the founda- 
tion frame. Once a building is com 
pleted, there is little save a major 
modernization overhaul (or addition) 
that can be considered as a factor in 
extending the useful life of the entity. 





*W. Y. Armstrong, “Repairs Capital or 
Expense?” an address before the Toledo 
Chapter of the National Association of 
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Cost Accountants, Toledo, Ohio, October 
16, 1956, pp. 4-5. 
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For example, if a company has a 
maintenance program involving the 
repainting of the office walls every 
five years, no one of these periodic 
paintings can be said, by any stretch 
of the imagination, to extend the life 
of the building. On the other hand, 
if an company 


such an office after four vears because 


insurance repaints 
of a fire loss, the insured may receive 
a very the 
prepaid maintenance. A “homey” ex 
ample is appropriate: The boy 
mows the lawn would hardly buy the 
statement that he 
mately expect to be paid because his 
the 


The boy (as 


real benefit in form of 


who 


could not legiti 


work had in no way enhanced 
value of the property. 
suming he is articulate) would argue 
that he is performing an important 
upkeep function. Equally valid may 
be the claim by an insurance company 
that the replacing of a partially worn 
out roof destroyed by fire with a new 
roof is, in effect, a form of prepaid 
maintenance expense. In another in 
dividual situation, the replacement of 
a burned 20-year-old joist with a new 
one may neither add to the value of 
the building nor represent a mainte 
nance saving. 

The 
nance as a 
by the present tax law. 
ture for the five-year painting job 
would be written off for tax purposes 


concept of deferred mainte 
betterment is reinforced 


The expendi 


over the five-year period and perhaps 
even as a deductible expense in the 
year incurred. Such an expenditure 
is a legitimate expense (depreciation ) 
deduction in the eyes of the govern 
ment. Thus, if a businessman is re- 
imbursed for the cost of repainting 
a room that has not been painted for 
three years, he is having his pecuni- 
ary position bettered by a payment 
of approximately three years’ deferred 
maintenance. If a policyholder is 
allowed to collect for the entire cost 
of the repainting, the author believes 
that the policyholder has gained from 


Indemnity 


the loss. This gain violates the prin- 


ciple of indemnification, especially 
according to the rulings set forth in 


the British interpretation of the tenet. 


Conclusions 


In this paper the thesis has been 
set forth that the principle of indemni- 
fication as developed in the English 
courts is being violated in certain 
court decisions and in statements re 
lating replacement cost coverage and 
In the latter 


case, the replacement cost contract, 


the indemnity concept. 


by creating a gain potential, directly 
conflicts with the premise that the 
insured must not because of a 


gain 
loss. The violation of the strict in 
demnity concept in the no-deprecia- 
tion case often stems from the tendency 
toward viewing a building as a single 
entity, with any repairs that do not 
lengthen the life of the entire struc- 
ture being considered as mere patch- 
work. Such a view often fails to take 
into consideration the prepayment of 
maintenance by an insurance com 
pany in making repairs or replace- 
ments that do not increase the expected 
life of the The prepaid 
maintenance appears to represent a 
gain to the insured when viewed by 


structure. 


the context of the British interpreta- 
tion of indemnity. Thus, the Ameri- 
can courts, by allowing a gain (despite 
the fact that the court may not realize 
it is permitting a gain), are setting 
precedents that are departures from 
the British 


The trend of the American court 
decisions and writings away from the 
pure strict 
can be viewed in different ways. 


indemnification concept. 


indemnification 
One 
that the more recent court 


strain of 
may feel 
decisions based on a very loose inter- 
pretation of indemnification are more 
equitable to the insured. In essence, 
one may hold that the insured should 
be given every benefit of doubt, with 
any individual loss settlement situa 
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tion being considered as prima facie 
evidence of no pecuniary betterment. 

It is the author’s personal opinion 
that the British interpretation of in- 
demnity is more equitable and more 
in line with the intent of the fire in- 
surance contract than the current 
American interpretation. However, 
the purpose of the paper is not es- 
sentially normative. Rather, the au- 
thor is not so much trying to show the 
basic right or wrong of the current 
American concept as he is to set forth 


main purpose is to show that the term 
“indemnity” has lost much of its an- 
alytical content in the interpretation 
given to it by certain American courts 
and writers. In many American de- 
cisions, the term “indemnity” is used 
so broadly that it has no real import- 
ance relative to the outcome of the 
decision. For better or for worse, 
the concept of indemnity, as frequently 
expressed in the American courts, is 
markedly different from the strict in- 
demnification philosophy which per- 


meates the British court rulings and 
which, until recently, was also domi- 
nant in American decisions. 


[The End] 


in clear terms that the American 
principle is now decidedly different 
from the British interpretation. His 


COMPANIES EXPAND MORTGAGE 


HOLDINGS 


United States life insurance companies’ mortgage holdings, in 
creasing steadily since the end of World War II, rose by $2.1 billion 
in 1959 to a year-end total of $39.2 billion, three times the 1949 figure. 
In relation to total assets, life companies’ mortgage holdings have 
risen from a low of 14.8 per cent at the end of World War II to 34.5 
per cent by 1960, says the Institute of Life Insurance. 

The geographic distribution of life companies’ mortgage holdings 
has also been changing in recent years—a larger proportion of the 
total being held in the South and the West. The South, first among 
the four main regions of the country, has witnessed advances in hold 
ings over the past decade from 34 per cent to 37 per cent of the 
aggregate, while the West showed a rise from 15 per cent to 21 per 
cent. In the Northeast, however, the proportion fell from 24 per cent 
to 14 per cent of the aggregate over the past decade. The North 
Central states accounted for the same proportion of total holdings in 
1959 as in 1949—26 per cent. 

The distribution of mortgage holdings by type differs consider- 
ably between the four main regions of the nation. Of the three major 
categories of mortgages—farm, nonfarm insured or guaranteed, and 
nonfarm conventional—the latter constituted the largest single cate 
gory of holdings in all regions except the South at year-end 1959, 
and accounted for 81 per cent of companies’ holdings in the North 
east, 51 per cent in the West and 48 per cent in the North Central. 
In the South, nonfarm FHA-insured and VA-guaranteed loans led in 
amount, accounting for 48 per cent of total holdings there. Insured 
and guaranteed loans made up 42 per cent of the total in the West, 
39 per cent in the North Central and 18 per cent in the Northeast. 
Farm mortgages were held in greatest amount by life companies in 
1959 in the North Central states where they were 13 per cent of the 
companies’ total mortgage holdings. 
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Liability Guiding Principles 


By KENNETH S. HAWKES 


This article discusses eight points designed to settle disputes between com- 
panies on overlapping coverages. These points do not represent exam- 
ples of all conflict situations but, at least, they represent a start on the 
subject of overlapping liability. Mr. Hawkes is vice president and gen- 
eral claim manager of the Northwestern Mutual Insurance Company. 


HE Pacific Claim Executives’ Association has been considering 

the adoption of liability guiding principles to help settle the disputes 
between companies on overlapping coverage situations. Prior to their 
recent spring meeting in San Francisco, all the members had been 
furnished with a proposal dealing with eight loss situations where 
guiding principles would apply. The members indicated their general 
approval of such an approach, but reserved committing their com- 
panies to formal adoption of the guiding principles until they had 
further opportunity of discussing this proposal with the executives of 
their respective companies. In the meantime, it was the thinking of 
the membership that the guiding principles, to be completely effective, 
should have the widest possible adoption by large segments of the 
industry. This is a problem which has also had the attention of a 
special group working under the direction of the Combined Claims 
Committee. There has been some informal discussion of this between 
members of the two groups. Further efforts are being made to get 
other industry associations interested in rallying behind the guiding 
principle approach. 

The report of the Pacific Claim Executives’ Association Com- 
mittee dealing with this subject is as follows 

“Conflicts in ‘other insurance’ questions involving liability insur- 
ance grow in frequency and are made more complicated by the variety 
of decisions from appellate courts throughout the country. From the 
decisions adopting a divergence of interpretation and answers to 
overlapping liability questions, there seems to be little opportunity 
of framing a policy for Claim Departments which can be followed 
on a nationwide basis. 


“Out of this jungle of confusion, the companies obviously have 
a duty to the public and for their own welfare to avoid conflict by 
editing policy language and studying fundamental concepts of insur- 
surance to formulate and adopt a set of guiding principles as was 
done in the property field which more nearly distribute loss according 
to risks accepted and premium charged. 
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“Claims men generally have a de- 
sire to accomplish large areas of agree- 
ment. The question is how it can be 
done effectively and equitably. 


“A basic first is to start with the 
more common situations which in- 
volve dual coverage carried by two or 
more carriers for the same or related 
insureds and see what can be done 
in establishing a Guiding Principle 
which will fit and represent a reason- 
able solution to the majority of cases 
involving similar policy language and 
factual considerations. 


3efore getting into those situa- 
tions, it is necessary to establish some 
ground rules which both pay respect 
to insurance fundamentals and 
examine the wisdom of certain language 
historically employed which may be 
the root of some of the trouble. 


“In our examination of funda- 
mentals, need to recognize the 
basic and primary risk is the specific 
vehicle for which an actuarial or ex- 
perience premium has been charged 
representing the average exposure for 
that vehicle under the control of a 
named insured who may extend the 
insurer's liability to others who 
through consent become permissive 
users or persons who can be held 
liable for the vehicle’s operation. 

“When ‘other the 
same interest becomes available, it is 
usually through the 


also 


we 


insurance’ for 


extensiors of 


coverage which have gradual’ been 
added to basic contracts which are 


primarily concerned with another area 
of risk and exposure, but marginally 
provide dual coverage. 


“Thus, we should follow as a basic 
principle the thought should 
primarily fall upon the company re- 
ceiving the most or full premium for 
the exposure and secondarily upon 
the company receiving only a mar- 
ginal premium for a part of the risk 
which is relatively remote compared 
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loss 


with the total other exposures under 
that same contract for which a 
greater part of the whole premium is 
allocated. 


“In the formation of Guiding Prin 
ciples which follow the fundamental 
thinking, we have to examine the 
‘other insurance’ clauses most com- 
monly employed. Ideally, the language 
should be in harmony with the Prin- 
ciples to be adopted. Presently we 
cannot say that is entirely true, but 
it seems likely that if the Guiding 
the 
can be swung around to more nearly 
conform. Meantime, there would 
have to be some disregard for the 


Principles are sound language 


‘other insurance’ language employed 
and more reliance placed in the adop- 
tion of Principles which deal with 
specific loss situations and give atten- 
tion to which carrier received the 
primary premium for the risk and, 
conversely, which only a 
marginal premium for a remoter or 


received 


secondary area of risk. 

“When the Principles suggest there 
should be the 
carriers pro 
portionate premium, we need to ex 
amine the logic of 


loss as 


a sharing of 


involved received near 


prorata clauses. 
These historically stem from early 
fire and marine contracts where the 
first and last one hundred dollars of 
coverage involved an equal premium. 
In liability insurance, the basic risk 
is now the first 10/20. 
are charged according to the excess 
tables which the 
creases, the premium decreases. 


Higher limits 


reflect as risk de 


“Hence we need to recognize there 
is no logic or equity for two carriers 
primary as to basic coverage sharing 
the loss on a prorata basis where one 
company 10/20 and the other 
100/300 which involved only a few 
dollars more premium. A _ better 
method would be to share the 
equally until the company with the 
low limits has exhausted its coverage, 


has 


loss 
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leaving any remainder to be paid by 
the carrier having the higher limits. 

“The Guiding Principles suggested 
in the examples do not 
cover all situations. They 


following 
conflict 
represent a start on a body of cases 
which involve the more common 
areas Of overlapping liability. It should 
be the goal to gradually add other 
Guiding Principles to ultimately cover 
the widest possible field of conflict. 
“If there is any advantage for one 
carrier over another in the result as 
determined by Guiding Principles in 


any specific loss situation, it seems 
likely it will be neutralized by the 
law of averages which ultimately 
suggest carriers will be involved on 


opposite sides of the same relative 
question equally. 


“The Guiding Principles must be 
confined solely to the resolution of 
conflicts between companies. They do 
not similarly settle problems between 
insurer and insured where in the event 
of no other insurance, the insured un- 
der existing law might have broader 


coverage. 


“GUIDING PRINCIPLES 
“1. Owned auto insured standard automobile policy with usual extended 
coverage involved in accident while operated by permissive driver individually 


insured in another company while operating other car. 


“Guide: 


Insurance on car is primary 


that on driver excess. 


“Comment: Generally recognized as proper approach except some few 


areas where minority view prevails. 


“gd 


Should be made uniform. 


2. Coverage under garage liability policy (or comprehensive liability 


policy with garage liability endorsement attached) on garage owned vehicle 


driven by customer or other person under conditions where extended coverage 


would apply. 
agreement. 


Driver has other insurance under DOC or substitute automobile 


“Guide: Garage liability coverage primary. Driver's policy excess. 


“Comment: 


a 


While garage premium computed on different basis, essen- 


tially provides for basic exposure while driver’s coverage is marginal to main 


risk. 


“3. Car owned by rental agency, insured by liability carrier, providing 


protection to permissive driver. 
similar provision. 


“Guide: Rental agency coverage primary. 


Such individual also insured under DOC or 
Rental is for occasional use. 


Driver coverage excess. 


“Comment: There is an opportunity to get an adequate rate for basic ex- 


posure and pass insurance cost on to customer. 


“4. Automobile owned by rental agency and leased to another individual 


or firm for regular use. 


“Guide: Insurance carried by lessee primary. Insurer of lessor if having 


any obligation to permissive users should be on excess basis. 


“Comment: Car is virtually completely under control of lessee and ex- 
posure is identical to owned car, so liability exposure should be assumed by 
carrier covering lessee as there is full opportunity to secure adequate rate. 


“ 


5. Two or more companies insuring liability of same named insured own- 


ing same described automobile involved in accident. 
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“Guide: (a) If the insured through mistake carried dual coverage, the 
companies should share the loss equally until the company with the lowest 
limit of liability exhausts its coverage. 

“(b) If one policy substitutes for another and there is a short interval of 
dual coverage not intended by the insured, reasonable evidence of this fact 
should be persuasive as to which carrier assumes the full liability. 


“Comment: (a) Dual coverage involves likelihood limits will be identical. 
If not, same basic premium was charged before application of excess table, 
hence formula for sharing loss equally until one jimit exhausted. 

“(b) Where insured and agent can indicate through convincing evidence 
of desire for only one contract, the company initiating cancellation, substi- 
tution, or losing renewal should be free of liability. 

“6. Accident on premises (as described in policy) of insured involving 
their own vehicle specifically insured and also coverage under separate general 
liability contract as automobiles on premises not excluded. 

“Guide: Auto coverage primary. General liability coverage excess for 
those insured thereunder. 

“Comment; Situation will occur less frequently with both coverages more 
commonly included in one comprehensive contract. Basically, an automobile 
liability exposure. Auto coverage on premises under general liability con 
tract should be limited to vehicles which do not leave the premises, generally 
unlicensed and not specifically insured. Auto policy usually covers driver 
and general policy does not, hence auto carrier after right of action over by em 
ployer against employee is likely to ultimately be saddled with liability. 

“7. Vehicle being loaded or unloaded at customer’s premises and the 
driver or a member of the public is injured by reason of the negligent acts of 
the employees of the customer engaged in the loading or unloading. 

“Guide: Auto insurer assumes liability. Customer’s general liability cover- 
age excess for those protected. 

“Comment: As loading and unloading part of auto risk and customer’s 
negligent employee covered under auto policy and likely not under his employer’s 
general liability coverage, employer’s cause of action over against negligent 
employee would force liability upon auto insurer. 

“8. Accident occurs by reason of defective equipment used for loading or 
unloading motor vehicle or negligence in its operation. 

“Guide: As between auto carrier insuring truck or other vehicle being 
loaded or unloaded and insurer of separate loading equipment, loss should be 
assumed by carrier covering owner of loading equipment. 

“Comment: While stretchable in some jurisdictions as part of the auto- 
mobile loading and unloading exposure, this is basically a liability of the 
insurer covering those responsible for the upkeep and operation of the separate 
loading equipment.” [The End] 
“, . . it can be stated with Saint Thomas that the full definition of law in 
the strict and proper sense is: ‘an ordinance of reason for the common good, 
promulgated by him who has the care of the community’ .”—David C. Bayne, 
S. J., “The Natural Law for Lawyers—A Primer,” DePaul Law Review, 1956. 
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Recent Developments in Insurance Law 


By RICHARD W. DUESENBERG 


This article analyzes and comments upon last year’s significant develop- 
ments in the insurance field. It is reprinted from Annual Survey of American 
Law (1959), published by New York University School of Law. The au- 
thor is associate professor of law at NYU and a member of the Missouri bar. 


ake SEVERAL YEARS in the courts, the variable annuity 
problem finally reached the Supreme Court for determination. 
This and a case with an interesting disposition of a claim for damages 
caused by the concussion of air created when the speed of sound is 
exceeded by the speed of a plane are among those selected for comment 


Government Regulation 

Variable contracts are securities.1 This ruling of the Supreme 
Court reversed lower court holdings which had exempted variable 
annuity contracts from SEC regulation.’ 

The variable annuity contract merges principles of mutual fund 
investments with insurance concepts, anticipating that the resultant 
contract will provide an annuity expectancy relatively insulated from 
the depletionary hazard of inflation. To achieve this end, funds paid 
into the variable annuity contract are used largely to purchase blue 
chip common stocks. Because the risk in managing the investment 
portfolio rests chiefly with the annuitants, the SEC demanded full dis- 
closure of the investments before the securities could be sold. The 
lower courts turned the SEC away—not so much because they were 
sure that variable annuity contracts were insurance and not securities, 
but because once the Commissioners of insurance assumed regulation 
of this activity, it was deemed, with the aid of various statutory ex- 
emptions,’ insurance for regulatory purposes. 


Justice Douglas delivered the opinion of the Court. “Insurance” 
and “annuity” are federal terms, he said, and when Congress ex- 
empted the insurance and annuity business from federal regulation, it 
was legislating concerning a concept which had taken on its coloration 


*SEC v. Variable Annuity Life Insurance Company of America, 4 Lire CAsEs 
(2d) 208, 359 U.S. 65 (1959) 

* SEC v. Variable Annuity Life Insurance Company of America, 155 F. Supp. 521 
(DC of D. C., 1957), aff'd, 3 Lire Cases (2d) 1055, 257 F. 2d 201 (CA of D. C., 
1958). See 1957 Annual Survey of American Law (1958), pp. 352-353. 

*E. g., McCarran-Ferguson Act, 59 Stat. 33 (1945), as amended, 15 USC 
Secs. 1011-1015 (1958). 
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and meaning essentially from state 
usage and practice. Traditionally, 
state regulation had been of fixed an- 
nuity contracts, managed by conserva- 
tive investment practices. While some 
of the attributes of fixed annuity carry 
into the variable contract, “the variable 
annuity places all the investment risks 
on the annuitant, none on the com- 
pany. The holder gets only a pro rata 
share of what the portfolio of equity 
interests reflects—which may be a lot, 
a little, or nothing.” * But insurance 
means risk shifting ; the company must 
guarantee that at least some fraction 
of the benefits will be payable in fixed 
amounts.’ If the only guarantee is an 
interest in a portfolio of common 
stock or other equities, it is an interest 
“that has a ceiling but no floor. There 
is no true underwriting of risks, the 
one earmark of insurance as it has 
commonly been conceived of in popu- 
lar understanding and usage.’” 

These remarks of Justice Douglas 
were embellished in a concurring 
opinion of Justice Brennan, which 
emphasized the need for full disclosure 
of the practices and personnel of com- 
panies formed to invest other people’s 
money. Since this was the predominant 
risk in the variable annuity, it brought 
that business within the contempla- 
tion of the securities regulation by the 
federal government. A dissent by 
Justice Harlan, concurred in by Jus- 
tices Frankfurter, Clark and Whittaker, 
argued that the traditional federal 
“hands off” policy respecting insur- 
ance ought not to be diluted under the 
guise of securities regulation. 

As for the insurance industry, mixed 
feelings emerged. By no means is the 

Te Ale. oy Ot D. 71. 

* Under this reasoning, would a fixed yield 
guarantee qualify the contract as one of in- 
surance, for regulatory purposes? Justice 
3rennan’s concurring opinion responds nega- 
tively. 

*359 U. S., at pp. 72-73. 


* Allied American Mutual Fire Insurance 
Company v. Commissioner of Motor Vehicles, 


industry united in its evaluation of 
this investment security, for its biggest 
member has opposed the sale of the 
variable annuities as a potential threat 
to the stable structure of the industry. 
Nor have mutual fund 
joiced at the insurer’s encroachments. 
Conflicts between and federal 
regulation, attempts to avoid the 
Supreme Court ruling by constructing 
with a guaranteed fixed 
minimum return, regulation permitting 
or prohibiting the sale of federally 
regulated securities by state regulated 
insurers—these are all questions left 
for future disposition. 


interests re 


state 


contracts 


A few scattered assaults on 
ernment regulation included an attack 
on a Maryland statute requiring in 
surers to contribute to an unsatisfied 


judgment fund and to investigate and 


cy 
POV 


defend claims against the fund.’ Dep- 
rivation of property without due 


process was the premise of the in- 
dustiy’s argument, directed more at 
the requirement compelling defense 
and investigation of than at 
the taxation scheme designed to sup 
ply the unsatisfied judgment fund. 
Consistent with case history in this 
area, the court held the statute to be 
constitutional. But in North 
lina a statute requiring some, but not 
all, fire insurers to pay into a firemen’s 


claims 


Caro 


pension fund was held to be uncon 
stitutional because it was discrimina 
tory... The regulatory power of the 
state over the insurance business is 
so well established that it is relatively 
rare for a statute to fall on constitu 
tional grounds. For this reason the 
North Carolina case is interesting and 
well received, for a selective imposi 


219 Md. 607, 150 A. 2d 421 (1959), uphold- 
ing Maryland Annotated Code, Art. 66% 
Secs. 150-179 (1957). 

® American Equitable Assurance Company 7% 
Gold, 249 N. C. 461, 106 S. E. 2d 875 (1959), 
invalidating North Carolina General Stat- 
utes, Secs. 118-18 to 118-37 (1958), re- 
enacted as North Carolina General Statutes, 
Secs. 118-18 to 118-32 (Supp., 1959). 
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tion of such a tax impairs to that 
extent the competitive ability of those 
bearing it. 


Insurable Interest and 
Measure of Indemnity 

The absence of a precise formula 
for calculating the measure of in- 
demnity in case of loss under a fire 
policy accounts in part for the repeti- 
tion of these cases year after year. 
The reports are full of cases reciting 
that cost of reproduction less deprecia- 
tion, or value before and after, or 
replacement value, or occasionally 
market value shall be the determin- 
ing yardstick. None of these rules 
has application in every circumstance, 
and some are used only occasionally. 
In the case of business property de- 
stroyed by fire, the New York courts 
have for three decades been working 
under the McAnarney rule which reads: 


“Where insured buildings have been 
destroyed, the trier of fact may, and 
should, call to its 
effectuate complete indemnity, every 
fact and circumstance which would 
logically tend to the formation of a 
correct estimate of the loss. It may 


aid, in order to 


consider original cost and cost of re- 
production; the opinions upon value 


given by qualified witnesses; the 
declarations against interest which 


may have been made by the assured; 
the gainful uses to which the build- 
ings might have been put; as well as 
any other fact reasonably tending to 
throw light upon the subject.®” 

Bearing this in mind, Federowicz v. 
Potomac Insurance Company * may ap 
pear a bit confounding. Plaintiff 
Federowicz had been in occupancy of 
certain lands which by the terms of 
the lease he could be compelled to 
vacate upon 30 days’ notice. In the 
event of termination, he had the right 

*McAnarney v. Newark Fire Insurance 
Company, 247 N. Y. 176, 184, 159 N. E. 902, 
905 (1928). 
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to remove within five days all build- 
ings which he had put on the land; 
but, failing this, such appurtenances 
became the property of the 
One such structure was a garage and 


lessor. 


warehouse, covered by fire policies 
issued by the defendant company, 
which was totally destroyed by fire 
on June 11, 1956. 
the defendants tried to explore the 
status of the plaintiff’s tenancy at the 
time of the fire, to which the plaintiff 
Nor were the 


In cross-examination, 


successfully objected. 
defendants permitted to prove that 
the lessor had served the lessee with 
notice to vacate; or that a summary 
proceeding to dispossess resulted in a 
final order and warrant served on the 
tenant on May 26; or that the insured 
had made arrangements for the demoli- 
tion of the building prior to the date 
of fire. 

The insurer argued that the evi- 
dence was admissible under the rule 
that factor affecting value is 
pertinent to the determination of the 
actual cash value. This contention 
the appellate division rejected, declaring 


every 


that in mortgagor-mortgagee, vendor- 
vendee and builder-owner cases the 
contract of insurance is not ; 
indemnity but is an absolute promise 
by the insurer to pay for damage 
sustained to the property. Respond- 
ing to the eftect of the limiting clause, 
“nor in any event for more than the 
interest of the insured,” the court said 
that “once it is found that the plaintiff 
had an insurable interest at the time 
of the fire he is entitled to recover the 
value of the building as it stood, with- 
out regard to the fact that he might 
shortly thereafter be required to re- 
The continued 
“(T]he owner of a building upon 
leased land which he has the right to 
remove upon the expiration of the 


one ot 


move it.” court 


lease, does not have a limited interest 





9 FIRE AND CASUALTY Cases 1029, 7 App. 
Div. 2d 330, 183 N. Y. S. 2d 115 (4th Dept., 
1959), 
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in the building. He is the complete 
owner of the building which . . . is 
‘the subject of insurance.’”” The clause, 
“nor in any event for more than the 
interest of the insured,” was said only 
to do away with the requirement for 
the endorsement necessary under the 
pre-1943 form, which contained the 
moral hazard, sole ownership clause. 


Is not the court mixing unlike 
things? Moral hazard and actual cash 
value are not one and the same. The 
McAnarney rule, construing actual cash 
value, is pertinent to full, and less 
than full, ownership alike, so that, 
conceding the total ownership of the 
insured in this instance, any “fact 
tending to throw light on the subject” 
would seem admissible for determin- 
ing the measure of recovery. And, 
all that may be found in the reports 
to the contrary notwithstanding, the 
fundamental principle, as the con- 
curring opinion in the Federowicz case 
correctly observed, is that insurance 
on property is a contract of indemnity. 


While agreeing with the lower court 
on the indemnity aspect of the case, 
the appellate division reversed on other 
grounds. Since it was apparent from 
the evidence offered but not admitted 
that the lessee might have overstayed 
his term without permission, his own- 
ership in the property may have termi- 
nated according to the provisions of 
the lease. 


"There were cases taking more tradi- 
tional views of actual cash value. E. g., 
Church of the Assumption of the Blessed 
Virgin v. Travelers Fire Insurance Company, 
9 Frre AND CASUALTY CASES 1007, 146 Conn. 
223, 149 A. 2d 906 (1959), held that no more 
than nominal damages could be given where 
a building, fire appraised two years before 
at $67,750, burned after having been no more 
than 10 per cent dismantled. The demolition 
was proceeding because a new building to 
replace the old had been finished and moved 
into, 

2Q Fire AND CASUALTY CASES 939, 219 Md. 
217, 148 A. 2d 453 (1959). 

* First Congregational Church v. Cream 
City Mutual Insurance Company, 9 FirE AND 
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Proof. of this would be 





material on the issue of whether in 
fact there was an insurable interest, so 
the case was remanded for explora- 


tion of this approach." 

This dichotomy of judicial attitude 
has also long been manifested in those 
cases where the insured had a collateral 
recovery from another source. In 
Glens Falls Insurance Company v. Sterl 
ing,’* the court said that the insured 
must show an actual pecuniary loss, 
not merely a physical loss, and it denied 
recovery to a homebuilder whose de- 
stroyed unfinished structure had been 
fully repaired and replaced by the con- 
In so far as the 
pecuniary 


struction contractor. 
Sterling court emphasized 
loss rather than physical loss, it clearly 
is opposed to the Federowicz decision. 
Other cases denied subrogation of the 


insured’s condemnation 


13 


insurer to its 
claim against the city ** and refused to 
make the sale price of the insured prop- 


erty the measure of indemnity."* 


A purchaser of property from one 
who is not the owner has certain in- 
terests in that property. He is the 
owner as against all the world but the 
true owner; and therefore, as against 
all but the rightful claimant, his pos 
sessory interest is absolute. Whether 
this interest is insurable is undecided 
A fed- 


eral court of appeals held that it was 


among American jurisdictions. 


not under facts which, it said, indi- 
cated a bad faith purchase.’® There 
CaSuALTY CAsEs 1043, 96 N. W. 2d 690 
(Minn., 1959). Cf. Edlin v. Security Insur- 
ance Company, 9 FIRE AND CASUALTY CASES 
1061, 269 F. 2d 159 (CA-7, 1959) (city’s pay- 
ment of condemnation award was no defense 
to insurer, nor was city subrogated to in- 
sured’s rights on its policy). 

* First National Bank v. Boston Insurance 
Company, 9 FirE AND CASUALTY Cases 1057, 
160 N. E. 2d 802 (Ill, 1959), aff’g 9 Frre 
AND CASUALTY CASES 596, 17 Ill. App. 2d 
159, 149 N. E. 2d 420 (1958), 34 New York 
University Law Review 255, in 1958 Annual 
Survey of American Law (1959), p. 448. 

*% Nelson v. New Hampshire Fire Insurance 
Company, 9 Fir—E AND CAsuALty CAsEs 960, 
263 F. 2d 586 (CA-9, 1959). 
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was no affirmative showing that the 
purchaser knew she was buying from 
an unauthorized seller. All that ap 
peared that the were 
strangers to the buyer, that she dealt 
with them for only about one hour 
before purchasing and that she paid 
only $2,000 
under what she should have known 
to be the fair market value. The 
jurisdiction’s insurable interest statute 


was sellers 


which was considerably 


read that “every interest in property, 
or in relation thereto, or liability in 
respect thereof, of such a nature that 
a contemplated peril might directly 
damnify the insured, is an insurable 
interest.” ?® The claimant contended 
that this statute included any form of 
possession, and, further, that since she 
could be held for damages for con 
version in a suit by the true owner, 
from the 
Both con 


direct damnification con- 
templated perils existed. 
tentions were rejected. The same public 
policy considerations, it was argued, 
which deny to a thief an insurable 
interest apply to a bad faith purchaser 
from one who have title. 
Waiver or estoppel would not apply. 
because insurable interest was not a 
rule for the protection of insurers, 
but one constructed on other policy 


does not 


foundations. 


Excess and Other Insurance: 
Health and Accident 

Risk selection and control are im 
portant functions of the underwriter. 
An important device used is to inquire 
of the applicant concerning the existence 
coverage on the 
much 


of excess or other 
same insurable interest. Too 
insurance may tempt the insured to 
destroy property, to injure himself or 
to become negligent and 
about running his property and per- 
son. These are legitimate interests 
of the insurer. In property insurance, 


theoretically, recovery should never 


slovenly 


1% Tdaho Code Annotated, Sec. 41-201(14) 
(Supp., 1959). 
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exceed indemnification, Insurance on 
the person, often spoken of as a contract 
of indemnity, permits of different meas- 
urement. Public policy considerations 
may work differently, depending upon 


the type of insurance involved. 


If a property owner covers his build- 
ing against fire under a half dozen 
policies for full value, his recovery 
will not be six times the value of the 
Suppose, however, he insures 
himself against losses from medical 
expenses many times over. Full re- 
covery under each policy? That was 
the problem presented in Batchelor v. 
American Health Insurance Company.* 
The insured had ten separate hospital 


loss. 


expense policies which in the aggregate 
would pay him $745 per week plus 
other benefits, in the event of hospitaliza 
tion. His gross weekly earnings were 
$65 with a take home pay of $53. 
pay, 


One 
of the insurers refused to con- 
tending that obtaining the policy is 
sued by the insurer in this action was 
a wager, contrary to the public policy. 
The that the 
disparity between the maximum in 


insurer asserted great 
surance coverage purchased and the 
loss which could be sustained showed 
a scheme to gain under the policies. 

The South Carolina Supreme Court 
emphasized that if the insurer desired, 


it could have inserted into the con- 
tract a pro rata or other insurance 
clause. Talk about the antiwagering 


policy was deemed out of context. 
The that “a 
having insurable interest may insure 


court remarked person 
such interest in whatever amount and 
in as many companies as he desires.” 
That 


ance, 


is generally true in life insur- 
but inaccurate in property insur- 
ance. It certainly should not mean 
that if multiple insurance is had on 
any and all insurable interests, full re- 
covery under each policy will follow. 
In short, the court refused to apply 


"4 Lire Cases (2d) 182, 234 S. C. 103, 107 
S. E. 2d 36 (1959). 
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a strict concept of indemnity in the 
context of hospitalization insurance. 


Even without another insurance or 
pro rata clause in the contract, an in- 
surer may try to escape liability under 
the standard clause which reads that 
it will pay all reasonable expenses 
incurred for medical, surgical, hospital 
and other services. If an insured un- 
der a policy with such a provision is 
also covered under another policy, the 
issuer of which has paid hospital 
expenses, the question arises whether 
the insured has “incurred” any expenses 
which the medical payments insurer 
is required to pay. In Kopp v. Home 
Mutual Insurance Company,'* the court 
said that a phrase which reads “incurred 
for” does not say “who” is required 
to incur the expense in order for the 
insured to recover for services sup- 
plied to it. The resultant ambiguity 
permitted the insured to recover part 
of the hospital bill which had been 
paid by the hospitalization insurer. 


Excess and Other Insurance: 
Liability and Property 

While excess and other coverage 
may be infrequent in insurance of the 
person, it is a standard situation with 
certain liability coverage. Purchase 
of different types of insurance often 
results in double coverage of the same 
risk, Double coverage may also occur 
where a business with comprehensive 
coverage leases motor vehicles from 
one whose equipment is covered by a 
liability policy extending to the lessee 
by operation of the omnibus clause. 
Implicit in these examples is a double 
expenditure for insurance protection 
which risk managers should carefully 
consider. Situations such as these 
give rise to claims among insurers 


which have the courts confused and 
bewildered, Of such cases, the period 
under review had an abundant yield. 


Perhaps the most noteworthy was 
Lamb-Weston, Inc. v. Oregon Automo- 
bile Insurance Company.*® It was an 
excess-pro rata combination. Lamb- 
Weston, whose employee perpetrated 
the injury initiating the conflict, had 
a policy (issued by the plaintiff St. 
Paul Mercury Indemnity Company) 
which read that “if the Insured’s lia 
bility under this policy is covered by 
any other valid and collectible insur- 
ance, then this policy shall act as 
excess insurance over and above such 
other insurance.” The vehicle which 
its employee was operating was pos- 
sessed under a lease contract. The 
lessor’s liability coverage extended to 
the lessee under the omnibus clause, 
and provided that “if the insured has 
other insurance against a loss covered 
by this policy the Company shall not 
be liable under this policy for a greater 
proportion of such loss than the ap- 
plicable limit of liability stated in the 
declaration bears to the total appli- 
cable limit of all valid and collectible 
insurance against such The 
lessee’s insurer paid the tort claim in 
full, and recovered a full reimburse- 
ment judgment in the lower court from 
which the lessor’s insurer appealed. 


loss.” 


At the outset, the Oregon Supreme 
Court rejected the rationale of past 
decisions which had disposed of the 
primary insurer inquiry by determin- 
ing which of several policies was is- 
sued first.2° Priority in issuance, the 
court thought, was not persuasive if, 
at the time of issuance, liability with 
respect to any of the policies was 
mere potentiality. Specificity in terms 
and coverage, sometimes used,” was 








*4 Lire Cases (2d) 104, 6 Wis. 2d 53, 94 
N. W. 2d 224 (1959). 

* 17 AUTOMOBILE Cases (2d) 672, 341 P. 2d 
110 (Ore., 1959). This is a case of first im- 
pression in Oregon. 
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* E. g., Michigan Alkali Company v. Bankers 
Indemnity Insurance Company, 3 AUTOMOBIL! 
Cases 247, 103 F. 2d 345 (CA-2, 1939). 

*E. g., Grasberger v. Liebert & Obert, Inc., 
4 AuToMoBILE Cases 141, 335 Pa. 491, 6 A. 
2d 925 (1939). 


1L J — August, 1960 


inapplicable since both policies were 
deemed clear in their intent to cover 
the revelant accident. The same argu- 
ment was used to dispose of the test 
which places liability on that insurer 
whose policy was issued to the primary 
tortfeasor.*” The court observed that 
“any attempt to give effect to the 
‘other insurance’ provision of one policy 
while rejecting it in another is like 
pursuing a will o’ the wisp.” * 
It reasoned as follows: 


“The ‘other insurance’ clauses of all 
policies are but methods used by in- 
surers to limit their liability, whether 
using language that relieves them from 
all liability 
the excess or pro rata clauses]. In 


for language of 


our opinion, whether one policy uses 
one clause or another, when any come 
in conflict with the ‘other insurance’ 
clause of another insurer, regardless 
of the nature of the clause, they are 
in fact repugnant and each should be 
rejected in toto.” 

The court imposed one-half liability 
on each insurer, 

Certainly there can be no argument 
with imposing liability on insurers 
whose policies if literally read would 
cancel each other out. These are not 
instances of an insured voluntarily ac- 
quiring excess insurance in satisfac- 
The 


obligation of the insurers is to the 


tion of an urge to gain. basic 


*E. g., Fidelity & Casualty Insurance Com 
pany v. Sears, Roebuck & Company, 124 Conn 
227, 199 A. 93 (1938). Which policy is pri- 
mary is sometimes determined by ascertain- 
ing if either issued under statutory 
requirement. See Cosmopolitan Mutual In- 
surance Company v. Continental Casualty Com- 
pany, 15 AutToMoBILE CAses (2d) 1345, 28 
, 558, 147 A. 2d 529, 531 (1959). 
>, 2d, at pp. 115-116. 

‘ited at footnote 22. 

* FE. g., Employers Liability Assurance Cor- 
poration v. Pacific Employers Insurance Com- 
pany, 36 AUTOMOBILE CASEs 34, 102 Cal. App. 
2d 188, 227 P. 2d 53 (1951). 

*° See Firemen’s Insurance Company v. Con- 
tinental Casualty Company, 17 AUTOMOBILE 


Was 
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insured; there is no contractual rela- 
tionship between the companies. 


Not all courts would agree, how- 
ever, that even if both policies are to 
be viewed as primary, liability should 
be shared equally, although recent 
cases seem to be moving in that direc- 
tion, In the excess-excess combination, 
it i to conclude that 
surers are primary, for the only alterna- 


it is easy both in- 
tive would be an effective cancellation 
of the opposing policy. Cosmopolitan 
Vutual v. Continental Casualty ** was 
an excess-excess combination where the 
court imposed a half liability on each 
insurer, although their respective policy 
limits varied considerably. Such a 
disposition is vulnerable to the criticism 
that it imposes liability without refer- 
ence to the consideration charged for 
the risk assumed, while most courts 
require the insurers to share accord- 
ing to the ratio which their respective 
policies bear to the total insurance 
collectible.**° By contrast, the Lamb- 
Weston decision arbitrarily imposes a 
one-half liability on each insurer, but 
it does so in an excess-pro rata com- 
bination, where it is arguable that the 
pro rata policy coverage should first 
be exhausted before the excess cover- 
Other 
cases in this survey period imposed 


age policy comes into effect.*® 


full liability on one insurer because its 
other insurance clause was interpreted 
as inapplicable.** 


Cases (2d) 425, 170 Cal. App. 2d 698, 339 P. 
2d 602 (1959). Cf. Clow v. National Indem- 
ity Company, 17 AUTOMOBILE CAseEs (2d) 250, 
339 P. 2d 82 (Wash., 1959) (a pro rata- pro 
rata combination, where the court measured 
liability according to the ratio each policy 
bore to the total insurance coverage). 
“ American Automobile Insurance Company 
v. Republic Indemnity Company of America, 
16 AUTOMOBILE CAsEs (2d) 310, 334 P. 2d 
266 (Cal. App., 1959) (driver’s policy was 
excess on nonowned car, owner’s policy was 
excess On nonowned car, therefore owner’s 
policy was primary, and judgment had to be 
satisfied from owner’s policy first); Beattie 
v. American Automobile Insurance Company, 
(Continued on following page) 
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Excess or other insurance clauses 
in fire policies are a bit different. 
Usually they read that other insur- 
ance without the insurer’s consent is 
prohibited, while elsewhere it is pro- 
vided that the insurer should not be 
liable for loss occurring while any 
condition of the policy is violated. 
Therefore it becomes arguable that a 
later issued policy never takes effect 
because of the existence of the prior 
contract. If the other insurance clause 
provides that procurement of another 
policy, valid or not, avoids the con- 
tract, this reasoning may be obviated. 
Suppose that the standard form pre- 
scribed by a jurisdiction does not in- 
clude the “‘valid or not” phrase. Such 
a situation was handled for the first 
time by the Supreme Court of Texas, 
which concluded that, the phrase hav- 
ing been taken out of the prescribed 
wording, the second policy was in- 
effective and therefore not a violation 
of the other insurance clause of the 
initially issued policy which thus re- 
mained in force.** It would appear 
that under almost all 
the application for, and issuance of, a 
second policy in Texas would not void 
the first, although the court expressly 
said it was not going that far: 


circumstances 


“We do not reach or pass upon that 

question. We do hold, however, that 
where the second policy is invalid, the 
first insurer is not to be relieved of 
liability where the insured, in applying 
for and obtaining the same, is laboring 
under such mistake of fact that the 
(Footnote 27 continued) 
16 AUTOMOBILE CAsEs (2d) 264, 156 N. E. 2d 
49 (Mass., 1959) 
clause applied, both insurers held equally 
liable); Corcoran v. State Automobile Insur- 
ance Association, 17 AuTOMoBILE CAsEs (2d) 
793, 98 N. W. 2d 50 (Minn., 1959) (excluded 
autos not of private passenger type used in 
insured’s business). 

* American Insurance Company v. Kelley, 9 
FrrE AND CASUALTY Cases 1018, 325 S. W. 
2d 370 (Tex., 1959). 


(neither policy’s excess 
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issuance of the second policy cannot 
be said to have increased the moral 
risk or the hazard of intentional dam- 
age or destruction.” 


Coverage 

Ever since an airplane was first 
flown faster than the speed of sound, 
we have been hearing of “‘sonic boom,” 
the term describing the terrific noise 
and vibration caused by piercing the 


sound barrier. Is this an “explosion” 


within the terms of extended cover- 
age? Risk managers and the insur- 


ance industry may often find themselves 
on opposing sides in answer to the 
question. Up to this writing, no case 
has been found, although many claims 
have been made for loss caused by the 
force of the sonic boom, and articles 
have appeared discussing the nature 
of the phenomenon and its potential 
inclusion within explosion coverage.*® 
When a loss worth defending occurs, the 
question is certain to get to the courts. 


Most of the thought on this ques- 
tion has been in terms of sonic boom 
damage being within the explosion 
provision of the extended coverage 
endorsement. This was natural enough 
in view of the oft-repeated statements 
by courts that an explosion can be, 
among other things, “a and 
rapid combustion, causing violent expan- 


sudden 
sion of the air,” *° or, more loosely, a 
“loud noise, not necessarily extremely 
loud,” * 
given to the element of self-propagat- 


' with little emphasis being 


ing chemical or molecular decomposition. 


* E. g., Hopkins and McIntosh, “Is Sonic 
Boom an Explosion?” 1957 INsSuRANCE LAw 
Journat 15, 

” Hartford Fire Insurance Company v. Em- 
pire Coal Mining Company, 30 F. 2d 794, 798 
(CA-8, 1929). 

" Hart-Bartlett-Sturtevant Grain Company 
v. Aetna Insurance Company, 8 FIRE AND 
CasuaLty Cases 1054, 365 Mo. 1134, 1142, 
293 S. W. 2d 913, 918 (1956). Cf. American 
Alliance Insurance Company v. Keleket X-ray 
Corporation, 9 FirE AND CASUALTY CAsEs 348, 
248 F. 2d 920 (CA-6, 1957), 34 New York 
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[t is interesting, then, that the 
plaintiff succeeded in Alexander wv 
Firemen’s Insurance Company ** in re 
covering for sonic boom damage under 
an extended endorsement which in 
cluded “direct windstorm, 
hurricane, hail, explosion, riot, civil 
commotion, smoke, aircraft and land 
vehicles” and which provided that 
“loss by aircraft shall include direct loss 
by falling aircraft, or objects falling 
therefrom 7 


loss by 


Girders beneath 
the insured’s building were unseated, 
causing it to capsize, from the com 
pression waves produced by a low 
altitude jet plane flying at supersonic 
The trial court withdrew the 
case from the jury and ruled in favor 
of the insurer. On appeal, however, 
the court construed the words “shall 
include” in the endorsement as terms 
of enlargement, and not of limitation, 


speed. 


and therefore did not restrict coverage 
to falling objects. Since by this in 
terpretation neither an aircraft nor 
something from it must fall and cause 
damage for the policy to apply, the 
sole inquiry remained to ascertain if 
the damage was proximately caused 
by the airplane. This the appellate 
court thought supportable by the evi- 
and the was remanded 


As to whether a sonic boom 


dence, case 
for trial. 
was an explosion, the court expressly 
refrained from ruling. 

In Geddes & Smith, Inc. v. Saint-Paul 
Mercury Indemnity Company,** the 
court construed the phrase “caused by 
accident” in a liability policy which 
excluded products liability coverage. 
Aluminum doors, negligently manu 
factured by the insured, warped, sagged, 


g 
jammed and fell apart within several 


(Footnote 31 continued) 

University Law Review 252-253, in 1958 An 
nual Survey of American Law (1959), pp 
445-446 (the popping of a capsule and emis 
sion of white radiated dust held an explo- 
sion). See also Baltimore Gas & Electric 
Company v. United States Fidelity & Guaranty 
Company, 10 Fire AND CASUALTY CAsEs 114, 


269 F. 2d 138 (CA-4, 1959) (rupture of 
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days and up until six months after 
installation. The trial court ruled 
that there was no sudden and un- 
expected event which could bring the 
facts within the definition of accident. 
On appeal, the Supreme Court of 
California reversed, but not without 
which that the 
court’s opinion converted a public lia- 
bility policy, limited to liability im- 


a dissent observed 


posed for damage caused by accident, 
into an agreement to indemnify the 
insured against liability for the insured’s 
failure faithfully to perform its con- 
tractual obligations regardless of the 
The insured 
was permitted to recover damages for 
the cost of the removal of the doors 


showing of any accident. 


and for the loss of the use of the houses. 

Public liability policies generally 
cover liability arising from assault and 
battery, unless the assault and battery 
is “committed by or at the direction 


of the insured.” This is so because 
public lability policies include losses 
the 


these policies assault and 


caused by accident, and under 


terms of 


battery is deemed an accident—absent 
the element of the insured’s inten- 
tional participation. Suppose, then, 


that an action is brought against the 
insured for injuries sustained in a 
scuffle. If the action alleges an assault 
and battery, is the insurer obligated 
to defend? Those were the facts in 
VUcGettrick v. Fidelity & Casualty Com- 
pany,** wherein the insurer argued that 
the action against the insured was fore- 
closed since it was couched in terms ex- 
cluded from the coverage of the policy. 


The that 
physical contact with the complain- 


insured contended his 


diaphragm in pressure release device held 
an explosion). 

“Q FIRE AND CASUALTY CASES 787, 317 
S. W. 2d 752 (Tex. Civ. App., 1958). 

*9 Fire AND CASUALTY Cases 955, 51 Cal. 
2d 558, 334 P. 2d 881 (1959). 

‘9 FrrE AND CASUALTY CASES 966, 264 F. 
2d 883 (CA-2, 1959), 
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ant was in self-defense. He tendered 
defense of the action to the insurer, 
which declined, although the insurance 
contract contained a promise to de- 
fend any suit against the insured 
alleging injury covered by the policy, 
even if the suit were groundless, A\l- 
though possibly groundless, the obli- 
gations did not fall within the coverage 
of the policy, and, under such circum- 
stances, courts have not compelled the 
insurer to defend.* 


The Court of Appeals for the Second 
Circuit ruled as a non sequitur the con 
clusion that because the insurer is 
bound to defend suits alleging a claim 
covered by its policy, it is not so bound 
when the complaint alleges an inci- 
dent not within the contractual cover- 
age. The policy term refers not to the 
language of the complaint, the court 
argued, but to the objective facts. 
Yet, what of the insurer’s position 
should it unsuccessfully defend? If 
the policy exclusion is to mean what 
it says, the insurer will not be liable, 
thus leaving the following words of 
the court as the sole justification for 
its conclusion: 

“To make the obligation of the in- 
surance company to pay the judgment 
the sole test of its liability to defend 
the action against the insured seems 

to overlook one of the purposes 
for which such insurance is bought 
and paid for. the 
one here involved frequently give rise 
to close and difficult questions of fact 
as to who started the controversy, 
whether the threat of force by the 
patron was sufficiently imminent to 


Incidents such as 





See American Fidelity Company v. Deer- 
field Valley Grain Company, 43 F. Supp. 841, 
845 (DC Vt., 1942), where the court said 
that no obligation to defend existed “since it 
would not be liable under its contract for 
any recovery therein had.” 

* 264 F. 2d, at p. 887. 

" Woods Patchogue Corporation v. National 
Franklin Insurance Company, 9 FIRE AND 
CasuaLty Cases 575, 5 App. Div. 2d 577, 
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justify forcible defense or restraint, 
whether more force was used by the 
insured than the 
insurance is to be of any use at all as 
to such incidents, it should entitle the 
insured to a defense against such suits 
if a defense can be made in good faith 
and with reasonable hope of success.” 


was necessary. If 


Emphasis on the buyer’s protection 
in this reasoning seems ill-placed, con 
sidering the insurer’s neutrality in the 
outcome of the assault and battery 
action. However, the threat of a tort 
action against the insurer for a bad 
faith or negligent defense may well be 
an effective sanction to insure proper 
advocacy. The objective facts of in- 
jury being within the terms of liability 
policy, the determination that the in 
surer was bound to defend an action 
thereon is well-conceived, irrespective 
of any arguments that the policy was 
liability, not 


an insurance against 


against law suits. 

Although does not 
extended comment, it should be ob- 
served that the highest New York court 
reversed the 1958 Woods Patchogue 
Corporation decision.** It had 
held that since the warranty of limited 


space permit 


been 


inventory was not part of the New 
York standard fire policy, breach of it 
when part of a jeweler’s block policy 
would be no defense to the insurer. 
This was properly reversed by the 
court of appeals in an opinion which 
recognized the special underwriting 
considerations of a block policy and 
ruled that the provisions of the stand 
ard fire policy were not incorporated 

[The End] 
173 N. Y. S. 2d 859 (2d Dept., 1958), 34 
New York University Law Review 250-251, in 
1958 Annual Survey of American Law (1959), 
pp. 443-444; Comment, 34 New York Uni- 
versity Law Review 170 (1959). 

* Woods Patchogue Corporation v. National 
Franklin Insurance Company, 9 FIRE AND 
CasuaLty Cases 998, 5 N. Y. 2d 479, 158 
N. E. 2d 710, 186 N. Y. S. 2d 42 (1959). 
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Does a Garage Liability Policy 
Survive a “Dead” Partnership? 
By JAMES J. HAYDEN 


Does the doctrine of res judicata destroy the basis for the court’s 
opinion in Lazarus? The case is presented here as a problem in two 
acts by the author, who is professor of law, Georgetown Law Center, 
Washington, D. C. His article is reprinted from the May, 1960 issue 
of the Journal of the Bar Association of the District of Columbia. 


Y A TWO-TO-ONE VOTE the United States Court of Appeals for 

the District of Columbia Circuit held that the policy issued to 
Arthur Rubinstein T/A Transport Amoco Service (the named in- 
sured) included his partner David Lazarus as an insured because 
of the partnership, and protected Lazarus even after Rubinstein with- 
drew from the partnership and a new partnership of Lazarus and his 
son-in-law Sorrentino continued the business at the same place, using 
the same trade name.’ 


Act |. The Facts (as They Occurred) 


On August 23, 1948, Rubinstein and Lazarus formed an oral part- 
nership trading as Transport Amoco Service. They leased a gasoline 
service station in the District of Columbia from the American Oil 
Company and began business. On September 1, 1948, Rubinstein took 
out the one-year garage liability policy described above, writing a 
check on the partnership account in payment of the premium thereon. 


Rubinstein was the “named insured.” The omnibus clause pro- 
vided that the term “insured” should include any partner. The part- 
nership was terminable at will by either partner. 

Rubinstein terminated the partnership on April 24, 1949,? because 
he resented the action of Lazarus in bringing his son-in-law Sorren- 
tino into the business. Prior to May 1, 1949, Rubinstein executed 
releases to the American Oil Company.’ 

On April 28, 1949, Lazarus gave the Riggs Bank written notice 
that effective April 26, 1949, Rubinstein was no longer a partner ;* and 


* Lazarus v. Manufacturers Casualty Insurance Company, 16 AuToMOBILE CASES 
(2d) 966, 267 F. 2d 634 (1959), following Hudson v. Lazarus, 5 AUTOMOBILE CASES 
(2d) 1339, 217 F. 2d 344 (1954) 


* See dissenting opinion. 
* See dissenting opinion. 


* See dissenting opinion 
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on May 2, 1949, Lazarus and Sorren 
tino signed Riggs Bank forms giving 
notice of their new partnership.® Later 
Lazarus filed Partnership Form 1065 
with the Bureau of Internal Revenue, 
stating the formation, as of May l, 
1949, of a new partnership of “Jerry 
Sorrentino and David Lazarus, T/A 
Transport Amoco Prior 
to May 3, 1949, counsel for Rubinstein 
presented to Lazarus a formal agree 
ment of dissolution of the partnership, 
which Lazarus delayed signing until 
May 17, 1949." 

On May 3, 1949, an employee of 
Lazarus and Sorrentino drove a serv- 
ice station customer, Mr. Juster, to 
his office and detoured on the way 
back to the station to wash Juster’s 
car. He was authorized by Sorren- 
tino to stop for a sandwich on the 
way back to the station. While on 
this detour and going away from the 
station, the employee negligently col- 


Service.” 


lided with a car driven by Garland 
Hudson, who later sued Lazarus and 
Rubinstein. Hudson died before the 
trial, but the jury brought in a verdict 
for his estate for about $6,000. On 
appeal the case was remanded to in 
clude additional damages, and the 
final verdict was about $23,000 against 
Lazarus only. The jury found that 
no partnership between Lazarus and 
Rubinstein existed on May 3, 1949.* 
It is significant that this latter finding 
was elicited from the foreman of the 
jury in response to a request by the 
trial judge that the jury go back and 
bring in a special verdict on this issue. 
The foreman replied that the jury had 
already reached a verdict that no 
such partnership existed on May 3, 
1949 (the date of the accident). 


When the Hudson estate could not 
collect on the judgment against 


* See dissenting opinion. 
: See dissenting opinion 
* See dissenting opinion. 
* See dissenting opinion. 
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Lazarus, the latter sued the casualty 


company, claiming protection under 
the liability policy issued to Rubin 
The trial court entered judg 
ment for the insurance company, not 
withstanding the verdict of the jury 


for the plaintiff. On appeal the court 


stein. 


reversed (one judge dissenting) and 
reinstated the verdict in the trial 
court and with instructions to the 
trial that the 
proceeds of the judgment inured to 
the benefit of the Hudson estate.® 


court to make certain 


Act Il. The Analysis 
The majority opinion (hereinafter 
referred to as the “opinion’’) and the 


dissenting opinion (the “dissent’’) of 


fer a striking contrast in point of 
view. The opinion rests mainly upon 
the following propositions: 

(1) That “The primary intent, we 
think, 
business, and not a particular person.” 
That “The other 
whether the partnership of Lazarus 
and Rubinstein was dissolved prior to 


May 3, 1949 


Pre ype ysitic nm 


was to insure a_ particular 


(2) question 


is not decisive.” 
(1) 
various interpretations, but in con 
text it appears to mean that the 
“business” itself was insured, rather 
than the owners of that 
On principle it seems unrealistic to 
that a_ liability 
would undertake to insure 
apart from 
ship exercised by the partners who 
conduct it. The personal reputations 
and characteristics of the partners are 
not without importance to the risk 
involved, and it seems unlikely that 


is susceptible of 


“business.” 
suggest insurance 
company 


a “business” the owner 


any responsible insurance company 
would undertake to write substantial 
liability policies without regard to 
personal elements. 


“For the sake of brevity, this article does 
not deal with the other issues in the case, 
such as attorney fees, matters of pleading, 
etc. 
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The opinion cites two cases in con 
nection with this proposition. The 
Firestone case’ holds that 
D. C. Webb and his brother Truett 
Webb could form a legal partnership, 
trading as “Truett Webb,” and that 
each partner was personally liable for 
all of the debts of the firm. The Webb 
the that 


merely 


from 


case is a far cry view 


the policy insures the “business” rather 


than “a particular person.”’ It is of 
course elementary that a partnership 
may choose any name desired by the 


partners as a trade name. 


The Hutchison case held that Leo 


Bailey and C. C. Hutchison consti 


tuted a partnership trading as “Lee 
that 
bearing that signature was the per 
both 
Here, too, the principle is emphasized 
that it is the 
portant, not the 


The partnership name is a mere sym 


Bailey” and a negotiable note 


sonal obligation of partners. 


individual who is im 
“business” as such. 
bol by which individuals conduct a 
partnership business. 


Proposition (2) quotes an extract 
from Fredenburgh v. Benjamin,’* then 


calls attention to two other cases? 
presumably intended to bolster the 
Fredenburgh extract, and goes on to 
cite three more cases,’* apparently to 
show that a liability policy remains in 
force after one partner has dropped 
out and the remaining partner “alone 
or with the 


ness at the same place, with the same 


others” continues busi 


name and without substantial change. 
The Fredenburgh extract reads: “The 
mere dropping out of an insured part 
ner does not vitiate the policy.” 


” Firestone Tire & Rubber ( 
Webb, 207 Ark. 820, 182 S. W. 2d 941 (1944) 

" Hutchison v. First National Bank, 67 
S. W. 2d 1052 (Tex. Civ. App., 1933). 

” 156 N. Y. S. 2d 428, 430 (1956). 

* United States Fidelity & Guaranty Com 
pany v. Booth, 164 Tenn. 41, 45 S. W. 2d 
1075 (1932); Fidelity Union Casualty Com 
pany v. Hammock, 5 S. W. 2d 812 (Tex. Civ 
App., 1928). 


ynpany 
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This casual comment too 
slender a reed to support the rule of 
the three 


reasons: 


seems 


Lazarus case for at least 

(1) The statement itself is a mere 
dictum and constitutes no part of the 
under the Freden 


decision facts in 


burgh. 
(2) The 


pensation 


the 
based on 


final award of com 

the 
finding that Fredenburgh was injured 
while working for the partnership of 
Benjamin The fact 
that Benjamin’s testimony before the 
conflict with the aff- 
filed on appeal, indicating 
that in fact he and Kolansky were 
engaged in a joint venture at the time 
of Fredenburgh’s injury, merely points 
up the the 
authority for anything but the simple 
rule that a partnership liability policy 
is enforceable by an employee of a 
partnership. 


board was 


and Kolansky. 


referee was in 


davit he 


weakness of case as an 


(3) The Appellate Division affirmed 
the the board in a brief 
memorandum opinion disclosing that 
in spite of the dispute between Ben 
jamin and 


before 


award of 


Kolansky in their testi 
the board as to their 
status at the time of the 
injury to Fredenburgh, Benjamin in 


mony 
business 


his affidavit admitted a joint venture 
at the time of said injury, and that 
the two partners went to the hospital 
to visit Fredenburgh. The 
reminiscent of a Potash and Perlmut- 


case is 


ter comedy rather than a serious basis 
for a rule which finds no real factual 
reason for the quoted extract. 

The Booth and 
add no weight to 


Hammock cases 
the Fredenburgh 


Angelo v. Triangle Bri Brush Com 
pany, 278 N. Y. S. 927 (1935); Goldstein z 
Goldstein, 277 N. Y. S. 908 (1935): First 
National Trust & Savings Bank of San Diego 

Industrial Accident Commission, 213 Cal 
322, 2 P. 2d 347, 78 A. L. R. 1324 (1931). 


5 
’ Cited at footnote 13 


om © 








decision. In the Booth case, it appears 
that Booth once held a 3 per cent 
interest in the partnership composed 
of J. B. Deeds, his son E. A. Deeds, 
and Booth. Eventually Booth sold 
his share to J. B. Deeds and became 
a mere employee of the partnership. 
As such employee Booth was injured 
and claimed compensation. The court 
held that he was entitled to compen- 
sation as an employee and that the 
departure of one of three partners did 
not destroy the compensation policy. 
It hardly seems necessary to point 
out that in the first place the Deeds 
partnership was not substantially 
affected by the departure of Booth; 
whereas when Rubinstein withdrew, 
Lazarus at once formed a new part- 
nership with Sorrentino and thereby 
terminated all of his relations with 
Rubinstein in the business. 


In the Hammock case, the partner- 
ship of Aycock and Poole was en- 
gaged in business under that trade 
name, and had the usual workmen's 
compensation policy. Aycock died in 
1923 and his heirs were substituted 
for him and the partnership contin- 
ued under the old name. There is no 
indication that the insurer not 
aware of the change of ownership. 
In 1926 Hammock was injured while 
an employee of the partnership and 
in the usual course of his employ 
ment. The insurer was held liable. 
The court pointed out that statutes 
governing workmen’s compensation 
were liberally construed and that the 
policy in this case was valid under 


was 


the original partnership name. The 
distinction between that case and 


Lazarus is so apparent that further 
discussion of it seems superfluous. 
The three cases cited *® to uphold 
the principle that the liability policy 
taken out by Rubinstein remained in 
force after he withdrew from _ the 
partnership in favor of Lazarus 


* Cited at footnote 14. 
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“alone or with others” simply do not 
appear to have application to that 
issue. 

In the Angelo case, the question was 
whether or not the partnership com 
pensation policy remained in effect 
after one partner retired and the re 
maining partner continued the busi- 
ness alone without change of name 
or place. In holding the insurance 
company liable for the injury to 
Angelo, the court indulged in no dicta 
about what might have the 
result if the remaining partner had 
formed a new partnership, Since both 
partners were protected by the orig- 
inal policy (presumably as named 
insured), it that under the 
usual liberal construction applied to 
compensation insurance the remain 


been 


follows 


ing partner would be protected at 
least for the remainder of the term of 
that contract. 

In the Goldstein case, one “propri 
etor” retired and the remaining “pro- 
prietor” continued the business. The 
question of partnership was not de- 
cided. The court held as in Angelo 
that Goldstein was entitled to recover 
on the policy. 
and cited Ardolino wv 
N.Y. S477. 

In the Ardolino case, the partner 
ship of Ierna and Venezino engaged 
in the plastering business. In Febru- 
ary, 1926, they bought a compensa- 
tion policy for a term of one year. 
months later Venezino 
his partnership interest to Russo, and 
the firm continued in 
with no change of name or place and 
no notice to the insurance carrier. In 
May, 1926, an auditor checked the 
books of the partnership but found 
no records to show that Russo had 
acquired share therein. 
The insurance carrier billed the firm 
of Ierna and Venezino for the balance 
of the premium due. In September, 


One judge dissented 
Terna, et al., 233 


Several sold 


new business 


Venezino’s 
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1926, Ardolino was injured. He was 
an employee of the old partnership 
firm of 


as well as of the new lerna 


and Russo. 

The insurance refused to 
pay the compensation awarded by the 
board, and when sued, the trial court 


carrier 


ruled for Ardolino. On appeal the 
judgment of the trial court was re 
versed. It was held that it was 


error to rule that the policy insured 
individuals rather than a partnership, 
and that a partnership is an entity 
apart The appel 
late opinion includes this interesting 
statement: “The insur- 
ance in this case was with the copart 


from its members. 
contract of 


nership of Ierna and Venezino, and 
its obligations cannot be extended to 


cover the liabilities of the new firm 
or its individual members.” 
It is not easy to reconcile this 


forthright ruling with that part of 
the Lazarus opinion holding that the 
partnership policy remains in force 
the partner 
“alone or with others” 


as long as remaining 
continues the 
business without change. 

The third case in this group (First 
National v. Industrial Accident Com 
mission) is a rebuttal to the 
theory that with others” 
a liability remains in 
after a new partnership has replaced 


strong 
“alone or 
policy force 


the original firm. 


The partnership of Hascall 
Powell was engaged in the wholesale 


and 


and retail cigar business. On Decem 
ber 28, 1928, a workmen’s compensa 
tion policy was issued to them for 
one year. About May 1, 1929, Hascall 
bought Powell's share in the business 


and continued without change of 
name or location until Hascall’s death 
on September 27, 1929. The First 
National took over the business as 


executor of the estate in order to sell 
it as a going concern.” 


* We need not discuss in detail the fact 
that the bank’s compensation policy was 
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On November 15, 1929, employee 
Bojens was injured. He died January 
18, 1930. The bank paid the balance 
of the premium due on the original 
partnership policy and 
after the injury to Bojens. 


renewed it 


The commission awarded the sum 
of $5,000 to the dependents of Bojens 
but dismissed the claim against the 
and also 
against Occidental, the insurance car 
rier for the partnership, 


The district 
firmed as to 


bank’s insurance carrier 


court of appeals af 
the carrier but 
to Occidental. Both the 
commission and Occidental petitioned 
the Supreme Court of California for 
a transfer of the case to that court, 
and both petitions were granted. 


bank’s 


reversed as 


The decision of the supreme court 
may be summarized as follows: 

(1) As a matter of law the original 
policy Hascall and 
Powell individually, doing business 


Was issued to 
as Hascall and Powell, a partnership. 


(2) 


That policy protected both in- 
Hascall remained 
protected after he bought out Powell, 
and Hascall’s remained pro- 


tected for the term of the policy under 


dividuals: hence, 


estate 


the provisions ot Section D thereof. 


(3) Under California law a part- 
nership is not usually considered a 
legal entity. 


The 


n any 


page 322: 


that 
597 of the Civil Code applies. This 


court said at 
event, we feel section 
‘A transfer 
of interest by one of several partners, 
joint 1 


section reads as follows: 


owners, Or Owners in common, 
who are jointly insured, to the others, 
not avoid the insurance, even 
though it has been agreed that the 
insurance shall cease upon the aliena- 


tion of the thing insured.’ ” 


does 


(5) The transfer of Powell’s share 
of the partnership to Hascall did not 





held to cover hability also for the 
injured employee of the firm. 


later 
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avoid this policy and Hascall contin- 
ued as employer until his death; and 
at the date of Bojens’ death the policy 
was still in effect. 

(6) The bank was the employer of 
Bojens since its trust department was 
part of the banking business; hence, 
the bank’s compensation insurance 


carrier, as well as Occidental, was 
liable. 
It should suffice to distinguish 


the case involving Bojens from the 
Lazarus case by pointing out that 
entirely aside from the precise pro- 
visions of Section 2557 of the Cali- 
fornia Code, the rule in that state is 
that the insurance the indi- 
viduals who conduct the partnership, 
not the partnership 
such; that a partnership is not ordi- 
narily a legal entity, hence the court’s 
emphasis on insuring the individual 
members of a partnership; and that 
the continuation of Occidental’s pro- 
tection of Hascall after he bought out 
Powell shows the practical applica- 
tion of the principle that it is the 
individual members (rather than the 
business) for whose benefit the insur- 
ance is intended. 

In Lazarus, the court declines to 
decide whether Sorrentino, the new 
partner, was covered by the Rubin 
stein policy, citing Zimmerman.** 


covers 


“business” 


as 


That case holds that a new partner 
is not covered by the original part- 
nership policy. The facts were that 
Zimmerman conducted an individual 
business known as the “Royal Paint 
and Wall Paper Company.” On 
March 4, 1930, he took out a com- 
pensation policy. About September 
1, 1930, he took in Stern as a partner 
without any change in the name or 
location of the business, and gave no 
notice of the change to a partnership 
to his insurance carrier. On Septem- 
ber 10, 1930, employee Andronoff (an 


Industrial Accident Com- 
App. 253, 6 P. 2d 291 


* Zimmerman v 
mission, 119 Cal. 


(1931). 
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employee before and after the part- 
nership was organized) was injured 
while the The commission 
awarded compensation but absolved 
the insurance carrier as to Zimmer 
man and Stern. On appeal the deci 
sion was reversed as to Zimmerman 
only, on the authority of First Na- 
tional v. Industrial Accident Commis- 
sion, and held that the policy remained 
in force as to Zimmerman since it was 


on job. 


originally issued to him as an indi- 
vidual: it held also that 
sible theory, therefore, can the fact 


“on no pos 
that Stern afterwards entered into a 
partnership with Zimmerman operate 
as a matter of law to extend the terms 
of the insurance contract to cover 
Stern, individually or otherwise.” 
The 
Zimmerman and 
First, in Lazarus the policy was issued 


differences between 


Lazarus 


obvious 
are these: 
to Rubinstein, and Lazarus was cov 
ered only because he was a partner 


(a derivative relationship) and by 
reason of the so-called omnibus 
clause, while Zimmerman was cov 


ered first and last as the original indi- 
vidual insured, and retained that 
status even after the partnership was 
formed with Stern. Second, the Cali 
fornia rule is that such policies are 
considered as protection to individual 
members partnership just 
though each partner were conducting 
a separate business. Third, Lazarus 
and Sorrentino constituted a new and 
separate partnership when the acci 
dent occurred on May 3, 1949, and 
the opinion cites no authority for the 
proposition that the derivative pro 
tection Lazarus under the 
Rubinstein continued after 


as 


ot a 


given 
policy 
Lazarus created a new partnership 
prior to May 3, 1949. What happened 
to the original partnership of Rubin 
stein and ? When Rubinstein 
withdrew and Lazarus notified the 


Lazarus 
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Riggs Bank and the Internal Revenue 
Department that he had formed a 
new partnership with Sorrentino, 
there was only one place for the origi 
nal firm to go and that was into 
oblivion. In such 
incredible 


circumstances it 
that 
should continue to enjoy insurance 
protection as a member of a partner 


does seem Lazarus 


ship that no longer existed. 


[It is submitted that neither of these 
California cases nor the other cases 
cited in footnote 14 sustain the prin 
that Lazarus 
when he continued in business “‘‘alone 


or with others” 


ciple was protected 


after he took in 
Sorrentino as his new partner. Other 
[ could 
have gone on indefinitely so long as 
the premiums were paid, regardless 
of the fact that the insurance carrier 
had no idea that it was insuring a 
totally different partnership. 


wise the coverage of Lazarus 


In short, the opinion in Lazarus is 
not only novel, but it seeks to estab- 
lish a rule upon authorities 
which provide no foundation for a 
principle which dissociates the part 
from the the 
hand and seeks to individual 
rights on the other hand. No one as 
yet has succeeded in riding a horse 
north and south at the same time. 


based 


ners business on one 


asser’ 


Epilogue 

If the reasoning of the foregoing 
analysis be correct, it follows that the 
doctrine of res judicata destroys the 
basis for the opinion of the court, A 
brief analysis of certain 
show it. 


facts will 


In the original suit of Hudson v 
Lazarus, the jury verdict was that the 


” Extract from dissent. 

* Southern Pacific Railroad 
Uo 5. Oe U.S 
Casualty Company of 
198 Ark. 574, 129 S. W 
v. Kirchdorfer, 136 Ky 
(1910); United States 


Company 7 
l, 55 (1897); Maryland 
Baltimore v. Sturais, 
2d 599 (1939); Fritz 
643, 124 S. W. 8&2 
Fidelity Guaranty 


Garage Liability Policy 


Rubin- 
1949. 
The trial court allowed an appeal on 
grounds but not on the 
grounds that the verdict as to Rubin 
When plaintiff 


Hudson filed the appeal, “there was 


Lazarus and 
stein did not exist on May 3, 


partnership of 


certain 


stein was erroneous. 


no assignment of error as to the rul 


ing, nor was there designation 


for the record concerning the jury’s 


any 


as to the termination of the 


9 


findings 
partnership.” ? 


In this situation the “death” of the 
partnership is res judicata and gov- 
erns all later 
result is 


proceedings.” The 
that the verdict 
of the jury that no partnership existed 
on May 3, 1949, between Lazarus and 
Rubinstein can mean only that the 
suit by Lazarus against the defend- 
ant insurance company must fail. The 
garage liability policy afforded pro- 


inevitable 


“named 
insured” and to Lazarus derivatively 
as an unknown partner while carry 


tection to Rubinstein as the 


ing on a gas station business trading 
as Transport Amoco Service. When 
that partnership terminated, prior to 
May 3, 1949, there 
anything for the policy to protect. 


was no longer 


The new partnership of Lazarus and 
Sorrentino could not and did not 
acquire any rights in the policy by 
wishful thinking nor by any process 
of legal legerdemain known to the 
law. Such rights could be acquired 
only by assignment and there was 
no assignment 

When the jury found in favor of 
Rubinstein, it must have believed the 
evidence that the old partnership had 
been that the 
partnership between Lazarus and his 


terminated and new 


son-in-law was operating the gas sta- 


Haggart, 163 F. 801 (1908): City 
Erickson, 99 Wash. 543, 169 P 


Company v 
of Seattle z 


985 (1918); Hudson Valley Railway Com 
pany v. Mechanicville Electric Light & Gas 
Company, 166 N. Y. S. 816 (1917); Water 
bury v. Clark, 91 Conn. 254, 99 A. 578 (1916) 
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tion on the day of the accident. The 
fact that the new partners had not 
taken out a garage liability policy 
was tragic for Hudson, but it was no 
reason to attach liability to a policy 
taken out by Rubinstein which was 
beneficial to Lazarus prior to the 
time when that partnership broke up 
because Rubinstein withdrew and 
Lazarus promptly formed a new part- 
nership with Sorrentino. 


THE COVERAGE 


presented by the case, including the 
constitutional question. He said: 
“Such a rigid, iron-clad, all encom- 
passing rule as I understand the Court 
to promulgate here, is, in my judg- 
ment, “bad for the litigants, bad for 
the courts, and bad for the country. 
Litigants, too, have a right to have 
their lawsuits decided without unrea- 
sonable and unnecessary delay or ex- 
pense. There do come times, in my 
judgment, when a constitutional ques- 
tion is so ripe for decision, when its 
resolution is so much needed, that it 
would be proper to decide the consti- 
tutional question even though there 
might be a possibility or even a proba- 
bility that by sending a case back 
some nonconstitutional question might 
be decided in a way that would re- 
move the constitutional controversy 
from that particular case.” 


Color Photographs as Evidence 


In Faught v. Washam, 17 AuTomMo 
BILE Cases (2d) 1172, the first Mis- 
souri case calling for appellate discus- 
sion of the use of color photographs 
as evidence, the state’s supreme court 
ruled that it was prejudicial error to 
admit six color photographs of the 
plaintiff’s injured right foot and of his 
left thigh from which skin had been 
grafted to the foot. Although the 
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that the 
this case is 


We 
decision of 
erroneous. 
about insurance companies and their 
losses, except perhaps their officers, 
and policyholders, for 
next years rates are determined by 


conclude, therefore, 
the court in 
Almost nobody worries 


stockholders 


Justice is not 
concerned with such matters, but it 
is concerned with correct 
based on the facts and the law appli- 


cable thereto, [The End] 


this year’s verdicts. 


decisions 


Continued from page 470 


court that the criteria for 
determining the admissibility of black 
and white and color photographs are 
the same—whether they are accurate 
portrayals of what they purport to 
represent, and whether they might 
have an unduly inflammatory impact 
on the jury—it noted that the limbs 
depicted here were shown in “high 
and unrealistic” view of 
its belief that the pictures were at 
least partly responsible for a $20,000 


obser\ ed 


colors. In 


jury verdict which “was not supported 
by the fragmentary and meager medi 
cal evidence in the record,” the court 
concluded that “their probable inflam- 
matory and prejudicial effect far out 
weighed their potential evidentiary or 
probative The court 
ruled improper several statements re 


value.” also 
garding the measure of damages made 
by the plaintift’s counsel in his clos- 
ing argument. Without deciding if 
the admission of the photographs or 
the objectionable statements would, 
standing alone, have constituted re 
versible the court held that 
their “cumulative prejudicial effect” 
warranted setting aside the judgment 
for the plaintiff. 


error, 


State Court Delay Increases 
Personal injury cases required 
more time to be brought before a 
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jury this past year than the previous 
year. The average delay last year 
was 11.1 months in the nation’s major 
state courts; the year before, the aver 
age delay was 10.1 months. Also on 
the increase is the number of courts 
reporting delays of more than 25 
months. This year it was seven, last 
year three. These facts and those to 
follow were gathered by the Institute 
of Judicial Administration in_ its 
eighth annual t 
courts of general jurisdiction through 
out the nation, The institute is a 
nonprofit organization located at New 
York University’s 
New York City. 
The survey 98 jurisdic 
tions, including Hawaii. As in the 
past, counties with the largest popu 


survey of principal 


Law Center in 


covered 


lations had the longest delays. In 
counties with populations above 
750,000 the average delay was 22.9 


Showing an average delay 
months counties with 
populations between 500,000 and 
750,000, while those with under 500,000 
showed an average delay of 6.5 months. 


months. 
of 122 


were 


Seven jurisdictions had delays of 
more than 25 months. They 
Circuit Court, Cook 
cago), 70 months; 
Cook County (Chicago), 69 months: 
Supreme Court, County 
(New York City), 
of Common Pleas, 
(Pittsburgh), 33.6 
Court, New Haven County (New 
Haven, Connecticut), 30.7 months; 
Court of Common Pleas, Philadelphia 
County (Philadelphia), 30 months; 
and Superior Court, Hartford County 


(Hartford, Connecticut), 26.2 months. 


were 
(Chi 
Superior Court, 


County 


Queens 
36 months: 
\llegheny County 
months: Superior 


Court 


Because personal injury cases make 
up the bulk of litigation in most state 
jurisdictions, they have been the sole 
subject of the institute’s annual study 
since 1957. Delmar Karlen, associate 
director of the institute and profes 
sor of law at New York (University, 
explained that the institute makes no 


The Coverage 


attempt to survey the federal courts 
because the Administrative Office of 
the United States Courts issues an- 
nual reports covering them. 


Companies Provide 
Travel Insurance 

The proportion of companies sup- 
with 
form of insurance against the dangers 


plying their employees some 
of travel has increased from two out 
of three in 1956 to three out of four 
in 1960, according to surveys 
ducted by the National Industrial 
Conference Board. A 1960 survey 
covered 319 manufacturing firms while 
one made in 1956 covered 281. 

\t the about 64 
per cent of the companies insuring 


con 


present time 
against business travel dangers ex- 
tend that protection to all employees 
exposed to those dangers, 17 per cent 
insure all salaried employees or all 
employees exempt from the federal 
wage and hour law, and 6 per cent 
insure all management employees. As 
for benefit levels, most of the insur 
benefits for 
death or dismemberment injuries, and 


ance contracts provide 
do not provide for medical expenses 
or weekly indemnity payments. 
Many companies have not provided 
travel insurance because they feel they 
have not found a suitable policy, or 
have not yet settled upon the com 
bination of coverages that will best 
meet their individual Other 
companies feel their travel require- 


needs. 


ments are limited enough to be met 
by occasional purchases of trip cover- 
age for an employee or by the author 
ized repayments to an employee for 
“slot-machine” for which 
the employee has already paid the 
premium. Still meet their 
need for business travel insurance by 
amending their group life and acci- 
dent insurance 
higher or 


insurance 


others 


plans to provide 
double indemnities in the 
event of accidental death or dismem- 
berment. 
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LLINOIS—The Medical Center 

Commission, a public corporation, 
may be held liable for injuries caused 
by the negligent or tortious conduct 
of its officers or employees.—The IIli- 
nois statute which created a medical 
center district in Chicago reads in 
part: “There is hereby created a 
body politic and corporate under the 
corporate name of Medical Center 
Commission and by that name 
it shall have perpetual succession, 
power to contract and be contracted 
with, to sue and be sued 4 
(Italics supplied.) 

The Attorney General pointed out 
that Illinois precedent shows that 
public corporations are separate and 
distinct from the state and are no part 
of the state government. Because of 
the statutory language creating the 
Medical Center Commission, it was 
determined that the commission is a 
public corporation which is subject to 
suit, the same as if it were a board 
of education, municipal corporation 
or other local governmental agency. 
The opinion relied on the rationale 
of the Molitor case, 18 AUTOMOBILE 
Cases (2d) 693, in which the court 
states that the doctrine of govern- 
mental immunity runs directly counter 
to the basic concept in the law of 
torts that liability follows negligence. 
Although the Molitor case dealt with 
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the liability of a school board, the 
Attorney General felt that “This rea- 
soning would be as much applicable 
to a public corporation, a municipal 
corporation or other local 
mental body as it would to a school 
district.” 


govern- 


Therefore, in the Attorney General’s 
opinion, “based on the reasoning in 
the Molitor case, the Medical Center 
Commission, a public corporation, may 
be held liable for injuries caused by 
the negligent or tortious conduct of 
its officers or employees where such 
negligent or tortious conduct occurred 
on or after [the Molitor decision] 
December 16, 1959.”—Opinion of the 
Illinois Attorney General, April 4, 1960. 
N INNESOTA—Although a city 

may purchase medical and 
surgical insurance for its employees 
which only pays claims in excess of 
$50, it does not have the authority to 
assume liability for claims under $50 
and may not expend public funds for 
such purpose.—A Minnesota city may, 
under state law, provide insurance 
protection for its employees covering 
life, health and accident, medical and 
surgical benefits and hospitalization 
benefits. The law authorizes a city 
to “pay all or any part of the premiums 
or charges on such insurance or pro- 
and leaves the method of in- 
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tection” 


suring employees to the discretion of 
the city. 

The City of Austin had an insurance 
plan that offered its employees full 
coverage for hospital and 
treatment. Because of the high cost 
of premiums, however, the city was 
investigating a plan that would cover 
all such claims in excess of $50, with 
the city paying all claims under $50. 
This plan would greatly reduce the 
cost of premiums, and the over-all 
cost to the city would be appreciably 
lower. The city attorney requested 
an opinion on the legality of such a 
plan from the Attorney 
General. 


surgical 


Minnesota 


The Attorney General affirmed the 
city’s authority to purchase such in 
surance under Minnesota law, but 
ruled that the city could not hold itself 
liable for claims under $50 and could 
not expend public funds for the pur 
pose of paying such claims. Under 
the broad statute, “the city is only 
authorized to expend public funds for 
premiums on contracts of insurance 
or protection. It is not authorized to 
become an insurer of its officers and 
employees or to pay sickness or dis 
ability benefits out of its own funds.” 

Opinion of the Minnesota Attorney 
General, March 2, 1960. 


EW MEXICO—A police officer 

has the authority to direct the 
taking of a blood sample from a de- 
ceased motorist for the purpose of 
determining alcoholic content.—In the 
absence of a New Mexico court deci 
sion answering the question, the At- 
torney General relied upon the rationale 
of Breithaupt v. Abram, 352 U. S. 432 
(1956), where the motorist was alive 
and unconscious, and upon a recent 
Texas where the motorist 
was dead at the time of the sample. 


decision 


The Supreme Court had stated in 
Breithaupt that ‘against the right of 
an individual that his person be held 


Attorneys General 


must be set the inter- 
ests of society in the scientific deter- 
mination of intoxication, one of the 
great causes of the mortal hazards of 
the road.” 


inviolable 


In the Texas case, involving a dead 
the court held that “the 
claim of self-incrimination could not 
possibly apply here because the donor 
is dead and could not be prosecuted.” 


motorist, 


The New Mexico Attorney General 
that under this 
very recent decision and the 
rationale of the Breithaupt case, we are 
of the opinion that a police officer may 
authorize the taking of blood from a 
dead determine alcoholic 
content without violating any rights 


concluded “Based 


person to 


the person or his heirs might have 
and without incurring any personal 
liability for his actions so long as the 
taking of blood is done in a manner 
with the normal rules of 
human decency.’”—O pinion of the New 
Mexico Attorney General, June 3, 1960. 


consistent 


NI EW MEXICO—Members of the 
L Grasshopper Control Board are 
not individually liable for consequen- 
tial damages which result from the 
board’s official actions.—The chemical 
used for grasshopper control in New 
Mexico, while it is generally accepted 


to be one of the best considering 
economy, results and effect, does 
leave a residue on the grass. Cattle 


eating the affected grass cannot be 
slaughtered for a period of eight 
months, since to slaughter such cattle 
that time would violate the 
Federal Pure Food and Drug Act. 
The chairman of the Grasshopper 
Control Board requested an opinion 
whether the members of the 
board would be personally liable if 
the nonsigning ranchers or 
slaughter houses filed an action for 
damages against them as individuals. 


before 


as to 


one of 


The Attorney General pointed out 
that the courts generally hold that 
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persons appointed to perform a public 
duty are not answerable for conse- 
quential damages which result from 
their official actions, if such actions 
are within the scope of their authority 
and are performed in good faith. 


Unable to find a case in point, the 
Attorney General ruled that members 
of the Grasshopper Control Board 
would not be personally liable for 
damage which might occur because 
of the spraying of grass pursuant to 
its statutory duty. Because the law 
authorizes the board to spray grass 
to control grasshoppers, and because 
the chemical used is generally ac- 
cepted as effective and is widely used, 
there is no basis for determining that 
the board is acting outside the scope 
of its authority by using this chemical 
in good faith—Opinion of the New 
Mexico Attorney General, June 2, 1960. 


ORTH CAROLINA—Tractors 

with mower-blade attachments, 
used in mowing shoulders and right 
of way of highways, and other types 
of road construction equipment fall 
into the classification of “motor ve- 
hicles” under North Carolina law, 
and as such must be covered by lia- 
bility insutance.—The applicable stat- 
ute in North Carolina provides that 
“Every department, agency or in- 
stitution of the State shall acquire 
motor vehicle liability insurance on 
all State-owned vehicles under its con- 
trol , 


The State Highway Commission 
inquired whether this statute included 
tractors with mower blades and whether 
it also included other road construc- 
tion equipment. 


The statute does not define “motor 
vehicles,’ but the Attorney General 
relied on a state supreme court deci- 
sion which held in part that “Common 
usage has made the words motor 
vehicle a generic term for all classes 
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of self-propelled vehicles not operat- 
ing on stationary rails or tracks.” 


Therefore, concluded the Attorney 
General, “tractor mowers and other 
self-propelled 
maintenance equipment owned by the 
State Highway Commission are motor 
vehicles {and] the State High- 
way Commission is required to 
secure liability insurance coverage for 
such equipment.”—Opinion of the 
North Carolina Attorney General, Au 
1959, , 


road construction or 


gust 19, 


H1IO—Insurance policies are “spe- 

cific goods” under Ohio law, and 
the retail installment sale of an insur- 
ance policy is subject to provisions of 
Ohio statute pertaining to retail in- 
stallment sales.—This opinion was re- 
quested by the prosecuting attorney 
of Cuyahoga County, Ohio. The Ohio 
retail installment sales law applies to 
all installment contracts to sell specific 
goods, and it defines goods as includ 
ing all chattels personal, other than 
money, crops, and so forth. 


The Attorney General developed 
the definitions in Blackstone and 
Corpus Juris Secundum to reach his 
decision. 


He also relied on the opinion de 
Ohio county court: 
“Actually, a policy of life insurance 
is merely 


livered by an 


a chose-in-action ; choses-in- 
the 
having title to them just the way he 
owns his other chattels.” 


action are ‘owned’ by person 


In light of this opinion, the At 
torney General ruled, “it must be con 
cluded that the property represented 
by an insurance policy is a chose in 
As such, it is included in the 
definition of ‘goods’”’ in the retail in 


action. 


stallment code of Ohio, and is there 
fore subject to the provisions pertaining 
to retail installment sales.—Opinion 
of the Ohio Attorney General, May 31, 
1960. 
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New Regulations for Florida 
Industrial Fire Insurers 


Adoption of rules and 


regulations as to the duties of com 


pre pe sed 


panies and agents concerning the is 
suance of industrial fire insurance was 
announced recently by Florida State 
Treasurer and Insurance Commissioner 
J. Edwin Larson. 


Under the new regulations, which 
were adopted following a public hear 
ing at which all thereto 


were duly considered by the Commis 


objec tions 


sioner, insurance companies issuing 


industrial fire coverage are required: 


(1) to submit copies of policy forms, 
endorsements, applications for cover 
age and receipts, and to file all rates, 
changes in rates and statistical data 
when requested by the Commissioner ; 
and 

(2) to see that periodic inspections 
of insured properties are made by 
company representatives, including 
one such inspection within 30 days 
of the effective date of the policy and 
an annual inspection thereafter at re 
newal time. 


The duties imposed upon agents 
are concerned primarily with their 
responsibilities in assuring that total 
exceed the limits 


coverage does not 


State Department Rulings 


\ccordingly, 


specified in the rules. 
instructed 


agents are to ascertain if 


any insurance is in effect on the risk 
being solicited, and all policies then 
in force are to be considered as part 
of the total coverage permitted. The 
total coverage permitted on any one 
risk under one ownership is not to 
exceed $2,500; cov erage is limited to 
75 per cent of the true insurable value 
of property situated in protected areas 
and 60 per cent of property in unpro 
tected locations. 


In addition, the rules prohibit agents 
from making false or derogatory state- 
ments regarding competitive companies, 
their agents or solicitors and from 
misrepresenting the terms and condi- 
their competitors’ 


tions of own or 


ps slicies. 


Nevada Commissioner Bans 

Additional Assigned Risk Fees 
Nevada 

Paul A. 


ruling prohibiting automobile insurers 


Insurance Commissioner 


Hammel recently issued a 


from charging additional fees for as- 
sisting proposed insureds in the prep 
aration of their applications under the 


state’s assigned risk plan. 


In his ruling, the Commissioner 


called attention to the fact that Chap- 
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ter 694 of the Nevada Revised Stat- 
utes provides for the regulation of 
casualty insurance rates, and that every 
insurer is required by this Chapter to 
file with the Commissioner “every 
manual of classifications, rules, 
every rating plan, and every modifica- 
tion of any of the foregoing which it 
proposes to use for casualty insurance 
to which this Chapter applies.” Un 
der the authority granted him by 
Nevada Revised Statutes 694.390 to 
approve any change in Nevada Auto- 
mobile Assigned Risk Plan rules or 
rates, 


rates, 


the Commissioner ordered: 


“That no person applying for cov- 
erage to the Nevada Automobile As- 
signed Risk Plan shall be charged any 
fee or rate in excess of the premium 
charges as may now, or hereafter, be 
approved by the Insurance Commis- 
sioner ; and 


“That if any agent, broker, or solici- 
tor is found to be charging fees for 
preparing an Automobile Assigned 
Risk Application, or for performing 
any service in connection with the 
placement of an Automobile Assigned 
Risk, he shall be deemed guilty of a 
willful violation of the Nevada In- 
surance Laws, and his license or li- 
censes will be subject to suspension 
or revocation, pursuant to the provi- 
sions in Chapter 684 of the Nevada 
Revised Statutes.” 


Adjustment of Fire Losses 
in Nevada 


In another directive, Commissioner 
Hammel ordered fire insurance com- 
panies to end the practice of contract- 
ing with their agents to allow the 
latter to act as adjusters of losses in- 
curred under policies written by the 
agents. Expressing his belief this 
practice was “inimical to the best in- 
terests of the people and the insurance 
industry in the State of Nevada,” the 
Commissioner 
rules: 
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issued the following 


“(1) No insurance shall 
enter into any plan or arrangement 
whereby any person, firm, or corpora- 
tion, other than the 
pany, pays either directly or indirectly, 
any losses or claims on any policy 
issued by it. Adjustment of claims 
shall be made strictly in accordance with 
policy terms by qualified representatives 
of the insurance company. This shall 
not apply to losses of $100.00 or less. 


company 


insurance com 


? 


(2) No company shall enter into 
or renew contract or 
with agent or other 
tive which permits the representative 
any portion of 
premiums received for the payment of 


any agreement 


any representa 


or agent to retain 
losses incurred, or to be incurred, un- 
der policies of insurance issued for 
said company, All claim payments 
shall be made either by draft drawn 


upon the insurance company or by 
check of the insurance company to 
the order of the claimant to whom 


payment of claim is due pursuant to 
the policy conditions, or upon direc 

tion of such claimant to one specified 
as payee. 

“(3) No insurance company 
enter into or any 
agreement with a producer directly 
or indirectly under which the insur 
ance company contemplates the re 
tention only of a limited percentage 
of the entire premium to provide for 
expenses, strictly those of the home 
office operations and for taxes, bureau 
membership and profit, and reserves 
the entire balance of such premium 
income for losses, loss expense and 
compensation; provided, 


shall 


renew contract or 


producer's 
however, that nothing contained in 
this rule shall prevent the insurance 
company from lawfully paying to the 
agent or other representative a con 
tingent commission based upon the 
underwriting results. No agent or 
representative who is a party to such 
a contract shall have a right to adjust 
or settle losses incurred under policies 
written by him.” 
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Filling the Need 


Voluntary Health Insurance in the 
United States. Rita R. Campbell and 
W. Glenn Campbell. American En 
terprise Association, 1012 14th Street, 


N. W., Washington 5, D. C. 1960. 
46 pages. $1. 
The authors of this study seem 


satisfied that private health insurance 
is rapidly filling the need of universal 
coverage of the whole population in 


the United States. Predictions by 
social security experts notwithstand- 
ing, 72 per cent of the population 


carried some sort of private health 
insurance at the end of 1959. This 
represents a doubling of insureds in 
the past decade alone. 

W. Glenn Campbell, director of the 
Hoover Institution of War, Revolu- 
tion and Peace at Stanford University, 
along with his wife, Rita R. Campbell, 
former staff economist of the House 
Ways and 


ducted this study while he was director 


Means Committee, con- 
Enter- 
They point out 
that 100 million people in the United 
States more 
health This 

“the unparalleled contributions that 
have been made to American life by 


of research for the American 
prise Association. 
two or 


have types of 


insurance. illustrates 


voluntary and cooperative effort.” 


Books and Articles 


The rapid development and utiliza 


tion of extensive private health insur- 
ance disputes the 1948 Ewing Report 
which that “at a maximum, 
only about half of the families in the 
United States can afford even a moder- 


stated 


ately comprehensive health insurance 
plan on a voluntary basis.” 

The study also opposes the Forand bill 
and similar legislation because it pur 
ports to provide medical care benefits 
to all social security beneficiaries. The 
Campbells say this type of legislation 
is unfair since it would tax the whole 
population—including the entire “low- 
group 
the 


income” yet only about 25 


per cent of low-income group 
Further, the 
a substantial ma- 
jority of our over-6S5ers can afford 
Those who 


cannot are covered by expanding social 


would receive benefits. 
authors state that 


health insurance today. 


security or private pension plans, and 
at the same time have practically no 
income tax liability. 


Profit-Sharing Vistas 

Profit Sharing in Business and Estate 
Planning. Byron 
Farnsworth Publishing Company, 
Inc., 215 West 34th Street, New York 
1, New York. 1959. 64 pages. $3.50. 

The author, director of advanced 
underwriting services of the Mutual 
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George Gordon. 








Benefit Life Insurance Company of 
Newark, attempts to “open vistas 
upon what profit sharing really is and 
what it can accomplish.” He claims 
that profit-sharing is a profit-making 
device that multiplies economic gains 
for everyone because of its powerful 
incentive values and its tangible recog- 
nition of production effort. 

The book is a study of profit-shar- 
ing from the viewpoint of employer 
and employee. It covers benefits, 
kinds of plans, and financial, legal 
and tax problems. Mr. Gordon’s book, 
a special issue of the Estate Planners 
Quarterly, is a source of reference 
for attorneys, life underwriters, trust 
officers and accountants. 


The Foundation 

The Foundation Directory. Edited 
by Ann D. Walton and F. Emerson 
Andrews. Russell Sage Foundation, 
505 Park Avenue, New York 22, New 
York. 817 pages. $10. 

The foundation is a type of organi- 
zation through which private wealth 
is devoted to public purpose. The 
public purpose of foundations and 
charitable trusts earns for them an 
exemption from federal taxation. This 
directory includes a listing of 5,202 
foundations with combined 
totaling more than $11.5 billion, which 
made grants in the last year of $625 
million. This directory is prepared 
by the Russell Sage Foundation, which 
was established by Mrs. Russell Sage 
in 1907 for the improvement of social 
and living conditions in the United 
States. For the year ending Septem- 
ber 30, 1959, it had assets of over $28 
million. 


assets 


This directory defines a foundation 
as a nongovernmental, nonprofit or- 
ganization having a principal fund of 
its own, managed by its own trustees 
or directors, and established to main- 
tain or aid social, educational, chari- 
table, religious or other activities 
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serving the common welfare. Under 
this definition it excludes “founda- 
tions” which make a general appeal 
to the public for funds, or which func- 
tion as endowments set up for special 
purposes within churches, 
etc., and small foundations that neither 
possessed assets of $50,000 nor had 
made grants of at least $10,000 in the 
latest year of record. 


colleges, 


The foundations are listed alpha- 
betically according to state, giving the 


correct name, present address, the 
names of the donors, officers and 
trustees, the amount of assets and 


the expenditures for the most recent 
years. The directory also contains 
a statement outlining the general pur- 
pose and present fields of interest. This 
information was compiled from an- 
swers to questionnaires, from letters 
and personal inquiries, from public 
records in offices of the district direc- 
tors of Internal Revenue Service and 
elsewhere. 

Foundations having an interest in 
education listed under 
economics. The 
Phoenix, Arizona, is 


are social 


sciences Lincoln 
Foundation in 
one organized specifically to teach, 
expound and propagate the ideas of 
Henry George, particularly as they 
relate to taxation and land rent. 

The Haskins and Sells Foundation, 
with assets of over a million dollars, 
aids projects relating to education in 
the field of accountancy and also aids 
accountants and accountants’ families 
who are in need. 

The Price Waterhouse Foundation 
was established for the advancement 
of higher education in the field of ac- 
countancy, with grants to universities 
and colleges within the United States 
for aid to teachers, scholarships, fel- 
lowships, ec. 

The James S. Kemper Foundation 
was established to assist qualified per- 
sons to obtain an education useful in 
the insurance business. 
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The Samuel Bronfman Foundation 
was formed to perpetuate the ideals of 
American democracy, and it finances 
research programs for the study of 
democratic business enterprise by 
means of fellowships and professor- 
ships in colleges and universities. 


ARTICLES 
Articles of interest in other 
legal publications 
Comparative Negligence . it 


would appear that a comparative 
negligence standard is favored by the 
scholars as a workable and more just 
scheme than the contributory negli 
rule which now 
most states. The reasons which ap 
peal to the scholars do not, however, 


gence prevails in 


appear to be convincing to the legis 
lative mind—if one may judge by the 
frequency with which proposals fot 
adoption of comparative negligence are 
made and 
tures. 


defeated in state legisla 


In the absence of effective rebuttal 
of the scholarly view, the conviction 
grows that the persuasive arguments 
comparative are 


against negligence 


found, not in a supposed justice of 


denying recovery to one whose neg 
ligence contributed 
but in practical 

effect of adoption of such a rule. 


to his injuries, 


It is possible that comparative negli 


gence has an effect upon insurance 
rates, but that that effect cannot be 
detected with the data on hand and 


the techniques used. Even if this is 
true, measure of its 
force has been obtained. Adoption of 
a comparative negligence rule, as 
shown by the Arkansas experience, 


however, some 


would not have a catastrophic result 
upon the insurance rate structure of 
any state. Indeed, it would not have 
as much effect as rapid growth of 


population, increased urbanization, 


Books and Articles 


considerations of 


or change to a traffic program with 
the effective safety record of a neighbor- 
ing state. Its effect, if any, would 
probably go undetected in the rates 
and statistics of the insurance industry. 

Cornelius J. Peck, “Comparative 
Negligence and Automobile Liability 
Insurance,” Michigan Law Review, 
March, 1960, 


Uninsured Motorist . . . In the 
United States financial protection 
against the uninsured motorist started 
January 1, 1926. On that date Connecti- 
the first state to put into 
effect a so-called Financial and Safety 
Responsibility Law. The procedures 
of this act were triggered into opera- 
tion by the reporting of a motor 
vehicle accident involving personal 
injuries or property damage to the 
extent of $100. Upon an administra- 
tive finding of fault the commissioner 


cut became 


of motor vehicles was authorized to 
suspend not only the registration of 
all vehicles owned both by the driver 
and by the owner of the offending 
automobile but their driving 
licenses until the offenders established 
proof of future financial responsibility 
or otherwise complied with the provi- 


also 


sions oft the act. 


The Massachusetts solution to finan- 
cial irresponsibility, effective January 
1, 1927, was to require, as a prerequisite 
to registration, a lability insurance 


policy in the amount of $5,000 one 


person, $10,000 one accident. Prop- 
erty damage was not included. 
Under either program, that is, 


financial responsibility legislation look- 
the accident or com- 

insurance on registration, 
innocent traffic victims 
unable to recover against the uninsured 
motorist.—Peter Ward, “The Unin- 
sured Motorist: National and Inter- 
national Protection Presently Available 
and Comparative Problems in Sub- 
stantial Similarity,” Buffalo Law Re- 
view, Winter, 1960. 


ing to second 
pulsory 


many were 


511 











NEGLIGENCE 
| Summaries of Selected Decisions 


Recently Reported by CCH 


NEGLIGENCE REPORTS 


Malpractice—Physician's Duty 
to Disclose Risks of Treatment 


In the absence of an imperative need 
for a particular course of treatment, a 
physician is under a duty to inform his 
patient of the hazards involved in the 
treatment. Missouri. 

In this action, the plaintiff sought 
to recover damages for injuries sus- 
tained while he was undergoing treat- 
ment by two psychiatrists. Although 
he was not mentally incompetent, the 
plaintiff suffered from a severe emo- 
tional illness—process schizophrenia— 
characterized by serious depression 
and anxiety, and complicated by 
alcoholism. As part of his treatment, 
the doctors prescribed “combined 
electroshock and insulin subcoma 
therapy.” Electroshock treatment is 
generally used to build up the patient’s 
defenses and controls, and to help 
restore his self-confidence, while in- 
sulin shock has the effect of relieving 
anxiety. The desired physical reac- 
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tion to electroshock is a series of 
convulsive seizures of 40 to 50 seconds 
duration. Although these seizures are 
not an intended result of the insulin 
treatment, one of the unpredictable 
effects of insulin shock is an unpre- 
ventable convulsion which can result 
in fractures of the limbs or vertebrae 
and in other injuries. During his 
seventh insulin treatment, the plain- 
tiff experienced a severe convulsion 
which resulted in a compression frac 
ture of three vertebrae. 

The plaintiff conceded that the treat- 
ments had been properly prescribed 
and administered, but contended that 
the defendant doctors were negligent 
(1) in failing to terminate the con- 
vulsion by administering glucose and 
to prevent injury by proper use of 
restraining equipment after the con 
vulsion had begun, and (2) in neglect- 
ing to inform him of the hazards 
involved in the electroshock and in- 
sulin treatments. Based on a general 
finding that the defendants were neg- 
ligent, the jury awarded the plaintiff 
$15,000 damages. 

On appeal, the Missouri Supreme 
Court ruled that the plaintiff's first 
contention could not be sustained in- 
asmuch as he had failed to introduce 
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expert medical testimony to support 
any inference that the defendants were 
negligent in failing to prevent his 
injuries. 


Regarding the plaintiff's second 
allegation of negligence, the court 
said: 


“This finally brings us to the really 
meritorious question of whether in the 
circumstances of this case, the illness 
and treatment the doctors 
were under a duty to inform the plain 
tiff that one of the hazards of insulin 
treatment is the fracture of bones not 
involved in either the illness or the 
treatment. That the hazard exists is 
beyond question ; . [one of the 
defendants] said that fractured bones, 


involved, 


serious paralysis of limbs, irreversible 
coma and even death were hazards 
incident to shock therapy and further 
that there are no completely reliable 
or successful precautions. In _ their 
amended answer the defendants ‘state 
that the fracture of bones is a danger 
and risk that is inherent in insulin 
shock therapy, and that compression 
fractures of the spine, and fractures 
of the limbs can and frequently do 
occur when said insulin shock therapy 
is properly administered.’ ” 

The court next distinguished from 
the present case two cases cited by 
the defendants in their 
contention that a physician’s failure 


support of 


to disclose the risks of proposed treat 
ment does not constitute negligence. 
In one of these, a physician had 
minimized the dangers of an emer- 
gency operation in order to calm his 
patient and to assure his proper mental 
The 


other case involved a physician’s al- 


attitude before the operation. 


leged failure to advise his patient of 
certain necessary postoperative pro- 
cedures. According to the court, 
neither of these cases were applicable 
here, since there was no showing that 
the particular treatment the 


plaintiff was absolutely necessary. 


given 


Negligence 


In holding that the circumstances 
present here placed upon the defend- 
ants a duty to disclose the risks of 
shock therapy, and that a jury could 
impose liability upon them if it found 
that they failed to do so, the court 
noted that “[t|]he rather high inci- 
dence of unintended convulsions and 
resultant fractures in insulin treatment 
was a well-known fact, and the final 
result here was not a matter of sup- 
position as it often is with diagnosis 
and there was no problem as to the 
success or failure of the procedure in 
so far as it related to the primary 
objective of the treatment.” 


The court continued: 
“There was no emergency here, it 
. [the 
plaintiff} was critically or dangerously 
ill and that immediate spectacular 
treatment was imperative. He 
‘emotionally’ ill and the treatment was 
but it 


mediately necessary to save his life 


was not even claimed that 


was 


‘recommended,’ was not im- 
or even his sanity. The doctors said 
that he 


tional illness,’ he was ‘upset, agitated, 


had ‘a rather severe emo- 
anxious, depressed, crying.’ . . . As 
[the plaintiff] 


came to the doctors he was not mentally 


indicated, when 


incompetent or in delirium, he had 
some understanding of his problems 
and the need for treatment. 
“In the particular circumstances of 
this record, considering the nature of 
[the plaintiff’s] illness and this 
rather new and radical procedure with 
its rather high incidence of serious 
and permanent injuries not connected 
with the 
their patient in possession of his facul- 


the illness, doctors owed 
ties the duty to inform him generally 
of the possible serious collateral haz- 
ards; and in the detailed circumstances 
there was a submissible fact issue of 
whether the doctors were negligent 
in failing to inform him of the dangers 
Mitchell v. Robin- 
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of shock therapy.” 








son et al. Missouri Supreme Court, 
Division Number Two. April 11, 1960. 
11 NEGLIGENCE CAsEs (2d) 2. 


Attractive Nuisance— 
Contributory Negligence of Child 


Where an 11-year-old boy is killed by 
cyanide gas used by the defendant to 
fumigate a building commonly used by 
children as a place to play, it cannot 
be held as a matter of law (1) that the 
premises did not constitute an attrac- 
tive nuisance, and (2) that the child's 
death was proximately caused by his 
contributory negligence. Kansas. 
This wrongful death 
brought by the father of a boy killed 
while playing in the defendant’s wheat 
storage warehouse. The plaintiff’s peti- 
tion alleged that children living in the 
vicinity regularly played the 
warehouse without objection by the 
defendant, and that in the evening of 
the day on which the defendant had 
fumigated the warehouse with cyanide 
the plaintiff’s son had climbed a lad- 
der affixed to the side of the building, 
had been overcome by fumes when he 
opened a door at the top of the ladder, 
and had fallen forward into the ware- 
house, where he died because of the 
presence of the lethal gas. It 
further alleged that the defendant was 
negligent in failing to post warnings 


action was 


near 


was 


of the presence of the gas or to take 
safety precautions of any kind to pre- 
vent young children from coming near 
or entering the warehouse. 


The defendant’s the 
petition, based on the boy’s contribu- 


demurrer to 


tory negligence, was sustained by the 
trial court, and the plaintiff appealed. 
The Kansas Supreme Court first dis- 
the following requirements 
necessary for recovery under the at- 


cussed 


tractive nuisance doctrine as outlined 
by prior Kansas decisions: (1) main- 
tenance of a dangerous condition by the 
defendant; (2) the defendant’s knowl- 
edge that children will be attracted 
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to the condition, with its 


failure to 


coupled 


take measures to prevent 
their access to the condition; and (3) 
injury to a child too young to realize 
the danger involved. Turning to a 
series of Kansas cases in which lower 
courts had sustained demurrers to the 
plaintiffs’ petitions or evidence on the 
ground that the children injured were 
of sufficient age to know of the dan 
gers confronting them, the court noted 
that in 
had been granted, based on the suprem« 


each of these cases reversal 
court’s holding that the question of 
an injured child’s contributory negli 
the f 


the trial court. 


gence was for determination of 


the jury—not 
\pplving the rule of these decisions 
to the present the 


“When the 


circumstances alleged in the petition 


case, court said: 


facts, conditions and 


are carefully reviewed, in the light 
of the foregoing decisions and what 
has been heretofore stated and held, 
we are impelled to conclude, contrary 
to appellee’s [the defendant’s] con 
tentions on the two questions it con 
cedes are involved on appeal, that it 
may not be held as a matter of law 
(1) that the metal warehouse in ques 
tion not maintained in such a 
manner as to constitute an attractive 

2) that the 


nuisance or (2) 
was of such age that his actions 


Was 
decedent 


constituted those of a _ trespasser, 
thereby barring the doctrine of attrac 
tive nuisance and making such decedent 
guilty of negligence which proximately 
caused and contributed to his death. 
Stated in different form, accepting the 
allegations of the petition as true and 
assuming appellant will be able to 
assume the burden of proving them 
as pleaded, we are convinced that 
pleading contains allegations sufficient 
to require consideration of the fore- 
going questions by the trier of facts.” 
The trial court’s ruling was reversed, 
and the case remanded for trial. 

Shank v. Peabody Cooperative Equity 
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Court. 
CASES 


Exchange. ‘Kansas 
May 14, 1900. 11 
(2d) 210. 


Supreme 
NEGLIGENCI 


Injury to Rescuer— 
Contributory Negligence 


A person is not contributorily negligent 
in risking his life to save that of another 
unless his actions can be deemed reck- 
less under the circumstances. Whether 
or not the rescuer’s conduct was ‘‘reck- 
less’’ is a question for the jury. Kansas. 


This action was based on the same 
circumstances which were present in 
the above case, and arose out of the 
events which occurred just after the 
had succumbed to the fumes 
which emanated from the defendant’s 
warehouse. The dead child had been 
accompanied in his play by another 
boy of approximately the same age. 


boy 


Upon seeing his friend fall uncon- 
scious into the warehouse, the boy 
ran home to tell his 
mother of the accident. Both returned 
to the warehouse, and the boy climbed 
the ladder with a flashlight in order 
to look inside. As he reached the 
top of the ladder, he inhaled fumes 
which caused him to lose his grip 


to the other’s 


and fall unconscious to the ground. 
The mother then ascended, and upon 
reaching the door was fatally over 
come by the cyanide. A petition was 


subsequently filed by her husband 
alleging that her death had _ been 


caused by the defendant’s failure to 
post the 
public of the dangerous gas present 
in the warehouse. 


notices or otherwise warn 


The defendant demurred to this peti 
tion on the ground that the mother’s 
conduct in attempting to rescue her 
son was so reckless as to constitute 
contributory negligence as a matter 
of law. This demurrer was sustained 
by the trial court. While an appeal 
from this decision was pending before 
the Kansas Supreme Court, the hus- 
band died, and was replaced as plain 
tiff by the administrator of his estate. 


Negligence 


In reversing the lower court result 
the supreme court said, in part: 

“Seventy years ago, in Condiff v 
K. C. Ft. S. & C. Rid. Co., 45 Kan. 256, 
25 Pac. 562, this court laid down the 
humane rule that where the exposure 
is for the purpose of saving human 
life it is for the jury to say from all 
the circumstances of the case whether 
the conduct of the person injured is 
to be deemed rash or reckless. In the 
present the trial court on the 
demurrer to the petition was not in a 
position to usurp the powers of the 
jury and say as a matter of law that 
the mother was guilty of rash and 


Case 


reckless conduct amounting to con 
tributory negligence in attempting to 
rescue her child from peril.” 

\fter discussing statements of this 
rule contained in decisions from other 
jurisdictions the court continued: 

“We are of the opinion that in the 
instant case the quality of acts of the 
mother in the situation confronting 
her should have been determined by 
a jury. Certainly, she believed that 
good would come of her attempt to 


rescue her son from the warehouse. 
She was not there for a frivolous 
purpose but to save her child from 


imminent peril. The law cannot say 
of her belief that a reasonable person 
would not have been able to share it. 
There little time to deliberate 
and there was less time for delay, 
if the 
petition. 


Was 
facts were as alleged in the 
The mother had to choose 
at once, in agitation and with imper- 
fect knowledge. Errors of judgment, 
however, would not count against her 
if they resulted from the excitement 
and the confusion of the moment. 
The reason that was exacted of her 
not the reason of the morrow. 
It was reason fitted and proportioned 
to the Brock, Administra- 
tor v. Peabody Cooperative Equity Ex- 
change. Kansas Supreme Court. May 
14, 1960. 11 NEGLIGENCE CASEs (2d) 
207. 


Was 


occasion.” 
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PRODUCT LIABILITY | 


| 
Summaries of Selected Decisions | 


Reported in This Field 


Inherently Dangerous Product— 
Inadequate Warning on Label 


Where the label on a product which is 
capable of causing serious injury if used 
in a particular manner merely states that 
the product should not be used in this 
manner, it cannot be held as a matter of 
law that the manufacturer, by so label- 
ing it, had taken adequate measures to 
assure safe use of the product, or that 
the plaintiff was contributorily negligent 
in failing to heed the directions on the 
label. Missouri. 

This action was brought by the 
plaintiff, a plumber, to recover dam- 
ages for injuries sustained while using 
a solvent manufactured by the de- 
fendant to open a clogged basement 
drain. Shortly after the plaintiff had 
ordered his helper to empty a can of 
the solvent into the drain, and had 
inserted a plug in the opening of the 
drain, the plug blew out with such 
force as to throw portions of the solu- 
tion into the plaintiff’s face. As a 
result, the plaintiff suffered severe 
burns of the face, eyes and ears, and 
was permanently blinded. Language 
on the label affixed to the container 
extolled the effectiveness of the 
solvent in unclogging drains, warned 
against allowing the solvent to come 
into contact with skin or clothing, 
and gave directions for its use, in- 
cluding the following: “Stoppages 
may occur any place between trap 


and sewer. For stoppages within a 
foot or two of the trap use one- 
quarter can of [the solvent] 


every five minutes followed by half 
cup of water until entire can has been 
used. If obstruction is further away, 
more ... [solvent] is required to 
properly chemicalize the additional 
water . that is between opening 
and stoppage. Do not plug or close 


516 


opening and stand away far enough 
so effervescent mixture will not touch 
person or clothing.” 

At the trial the plaintiff testified 
that he had not previously used the 
solvent in a basement drain, but that 
he had used it before to unclog lava- 
tories and bathtubs. He stated that 
his reason for inserting the plug was 
to prevent the spreading of a very 
disagreeable odor which resulted 
whenever the solvent was used and 
that he believed the warning on the 
label meant that the solvent would be 
the drain were 
was established that he 


less effective if 
plugged. It 
was bending over to loosen the plug 
when the explosion occurred. A 
chemical expert testified for the 
plaintiff that the product was inher- 
ently dangerous since it combined 
with water to form hydrogen and 
ammonia accompanied by in 
tense heat and pressure. Another ex 
pert the clogged, 
plugged drain, containing a can of the 
“veritable bomb.” The 
plaintiff contended that the defendant 
was negligent in failing to 
quate warning of the 
characteristics of the solvent 
the drain into which it is poured is 
plugged. 

At the the 
defendant's motion for a directed ver- 
dict was denied by the trial court, and 
the jury returned a verdict of over 
$116,000 for the plaintiff. The defend 
ant appealed to the Missouri Supreme 
Court, asserting that the trial court 


gases, 


witness described 


solvent, as a 


give ade 
explosive 
when 


close of evidence, the 


had erred in denying the motion for a 
directed verdict and also its subsequent 
motion for judgment notwithstanding 
the verdict. 
The defendant’s chief assignment 
that it had not been 
negligent, since it had “fulfilled anv 
duty owing to the plaintiff, a licensed 
plumber,” by attaching to the con- 
tainer a label which it claimed con- 
tained clear warnings and directions 


of error was 
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for safe use of the solvent. Regarding 
this contention, the court said: 


“While it is conceded that the label 
contained some directions for use of 
. . [the solvent] and certain warn- 
ings as to bodily contact with the 
contents, this assignment would re- 
quire this court on this appeal to hold, 
as a matter of law, under the record 
before us, that such directions and 
warnings were sufficient and adequate 
for the safe use of that solution by 
the plaintiff. The plaintiff's failure to 
remember or to heed the warnings 
and directions on the label, would 
not, as a matter of law, absolve the 
defendant of its liability if they were 
inadequate and insufficient. Adequate 
warnings might tend to prevent their 
being forgotten or disregarded. For 
example, a simple standard sign ‘Keep 
Away’ posted at a particular spot or 
location when the danger was only 
the soiling of one’s clothing or person 
or physical inconvenience or discom 
fort might well be deemed adequate, 
whereas, if the danger be that of 
electrocution, asphyxiation, drowning 
or collapse of structural underfooting, 
such warning might be reasonably 
considered inadequate. As _ distin- 
guished from most of the cases cited 
by defendant, the jury in the case at 
bar presumably found the product 
to be inherently dangerous, as 
submitted, and when in contact with 
water and confined, it would generate 
and pressure and would ex 
plode and force the solution into the 
air in its vicinity, and evidently the 
jury believed that the reference to 
‘effervescent 


gases 


mixture’ and other di- 
rections on the label were inadequate. 


“We believe the issue of adequacy 
or sufficiency of the directions and 
warnings on the label was a question 
of fact for the jury.” 

A further argument of the defend- 
ant was that “[t]he plaintiff was 


Product Liability 


guilty of contributory negligence as 
a matter of law in using an entire 
can of . [the solvent] at once, 
plugging the drain and _ squatting 
within an arm’s length of it, contrary 
to the warnings and directions on the 
can and forgetting or failing to heed 
them.” In denying this contention, 
the court noted that “if it be consid- 
ered that plaintiff did not remember 
or failed to heed the warnings and 
directions on the label, and did not 
know of the hazard of explosion or 
how to avoid it, the question still 
remains whether the warnings and 
directions were adequate in view of 
the explosive capacity of the solvent 
shown in evidence. ... We _ have 
ruled that the proof of such issue was 
properly a matter for determination 
by the jury.” 


The court next ruled that there had 
been no prejudicial error in the trial 
court’s granting of the plaintiff’s re- 
quests for a number of jury instruc- 
tions, in its refusal to give several 
instructions requested by the defend- 
ant, or in its refusal to admit certain 
evidence offered by the defendant. 


the .court held that 
the defendant’s claim that the jury 


In conclusion 


verdict was grossly excessive was 
without merit. “Considering the 


abundant evidence presented tending 
to prove the plaintiff's severe pain 
and suffering, his past and probable 
future medical expenses, past and fu- 
ture loss of earnings, his disabilities, 
his constant frustrations and handi- 
cap, his age and life expectancy, the 
complete and permanent loss of the 
precious faculty of vision, and bearing 
in mind the greatly diminished pur- 
chasing power of money, we do not 
feel justified in disturbing the amount 
of plaintiff's damages as determined 
by the jury.”—Bean v. Manu- 
facturing Company. Missouri Supreme 
Court, Division Number One. May 
9, 1960. 11 NeGLicence Cases (2d) 
172. 
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Summaries of Selected Decisions 
Recently Reported by CCH LIFE 
INSURANCE REPORTS 


Double Indemnity— 
Death Due to Cerebral Thrombosis 


Where the cause of the insured's death 
is a cerebral thrombosis precipitated 
by his severe emotional reaction to a 
particular event, the thrombosis is an 
injury effected through ‘external, vio- 
lent and accidental means,"’ within the 
meaning of a double indemnity provi- 
sion. Texas. 

In this consolidated action against 
two insurers, the guardian of a minor 
designated as beneficiary in life in 
surance policies issued by the defend 
ants sought recovery of the double 
indemnity benefits provided 
both policies. Substantially the same 
language was used in the two policies 

one provided for payment of double 
the face amount of the policy upon 
proof that the death of the insured 
“occurred in consequence of bodily 
injuries effected solely through external, 
violent and accidental means’; the 
other, if death “resulted from bodily 
injuries effected directly and inde 
pendently of all other causes through 


for in 


external, violent and accidental means.” 
Under both policies, liability for the 
additional payment attached if the 
injuries causing death were internal 
and were revealed by an autopsy, re- 
gardless of whether there were visible 
signs of the injury on the outside of 
the body. 


On December 4, 1953, a fire in the 
building where the insured had an 
accounting office resulted in extensive 
damage to the office and to the in- 
sured’s business records. Witnesses 
who had seen the insured watching 
the fire later testified that he appeared 
to be very nervous, upset and excited. 
On the day after the fire, the insured 
visited the office of his physician and, 
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with “a deal of emotion,” told 
him that the fire had been “very, very 
and that the 
his records had him “in a jam.” Be 


orTreat 


serious” destruction of 
fore the fire, the insured, who was 44, 
had athletic 
in apparently good physical condition. 
the month, 

friends of the insured observed 


been an active, person 
close 
that 
his behavior was noticeably different 
that 
plained of lack of feeling in the right 


During ensuing 


from before the fire. He com 
side of his body, and of difficulty in 
the use of his right arm and leg. On 
occasions, and without 
lost 
and dropped objects he was holding. 


On 


a number ot 


apparent reason, he control of 
his car 


had 


Several days later, he 


December 21, he drove 


against a light pole which he 
failed to see 
entered a hospital upon the advice of 
a neurologist who had examined him. 
1954—a little 
after the fire—the in 
\n autopsy revealed that 


On January 7, more 


than a month 
sured died. 
his death 


arterio-thrombosis. 


was caused by a cerebral 


At the trial, there was testimony 
by several physicians regarding the 
cause of the insured’s thrombosis. A 
neurosurgeon who had operated on 
the plaintiff three days before his 
death testified that a cerebral arterio 
thrombosis could result from a 
genital condition or could be precipi 


con 


tated by emotional stress, and that, in 
his opinion, the relatively small amount 
of arteriosclerosis present in the in- 
sured’s was not sufficient to 
have the thrombosis, The 
insured’s family doctor expressed his 
opinion that “the thing that set off 
the chain of reaction that produced 
this condition, was probably psychic 
trauma,” and that “[t]he fire pro 
duced the reaction in his mind, which 


brain 
caused 


is capable of producing damage to the 
cells tissue, not only in the brain, but 
other organs too.” In answer to a 
hypothetical question, a third doctor 
stated that reasonable 


there was a 
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probability that the emotional or 
psychic trauma suffered by the insured 
as a result of the fire was the 


of the thrombosis. 


The trial court, sitting without a 
jury, rendered judgment for the plain 
tiff; and, following affirmance by an 
intermediate appellate court, the d 
fendant insurers appealed to the Texas 
Supreme Court. 


cause 


The supreme court first noted that 
to permit recovery under the double 


indemnity provisions involved here 


there must be sufficient evidence to 
support a finding that (1) the insured 
suffered a bodily injury, (2) the in 
jury was internal and was revealed 


by an autopsy, (3) death resulted 
from the injury and (4) the injury 
was etfected solely and indepe ndently 
of all other causes through ‘external, 


violent and accidental means.’ 


Regarding the first three points, the 
court held that the psychic trauma 
suffered by the insured was a “bodily 
injury” as the term was used in the 


policy, that evidence was “overwhelm 
that this injury was internal and 
was disclosed by the autopsy, and that 
the medical testimony given at the 
trial supported a finding that the 
psychic trauma caused the thrombosis 
and death. 


ing 


Turning to the fourth requirement, 
the court held that the 
death was effected through external 
means (the act of viewing the fire), 
their 


insured’s 


writing policies 
petitioners recognized that death could 
result from external means although 
the injury causing death was only in- 
ternal by providing for liability when 
death was shown by autopsy to have 
resulted from internal injury although 
there contusion or 
the body. 


saying: “In 


was no visible 


wound on the outside of 


“We also hold that death of the in- 
sured was effected through 
means. “The term “violent” 
signifies merely that a physical force, 


violent 
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however slight, is efficient in produc- 


ing the injury.’ 45 C. J. S. 784, Insur- 


ance, Sec. foe.” 
The court continued 


“There remains the question of 
whether the death of the insured was 
effected through ‘accidental’ means. 
There is great confusion and conflict 
in the decided cases with respect to 
whether death in particular fact situa- 
was produced by 

The 


largely, by efforts of courts ot various 


tions accidental 


means. confusion is caused, 
jurisdictions to distinguish between 
‘accidental death’ and death from ‘ac 
After re- 
viewing a number of Texas decisions 


cidential means’ 


in which this distinction was drawn, 
the court expressed its opinion that 
the more 


recent cases indicate “that 


observed more in 
The court 
the later decisions had 
committed Texas to “the more liberal 


the distinction is 
theory than it is in fact.” 
observed that 
rule” under which “accidental” is con- 
sidered as descriptive of means which 
produce unexpected results as well as 
means which themselves are wholly 
unexpected. The court concluded: 


“From the cases reviewed it clearly 
appears that the distinction once gen- 
erally recognized between ‘accidental 
death’ and ‘death produced by acci- 
dental means,’ as those terms are used 
in insurance contracts, no longer exists 
in this state. Now to apply the rule 
as it has been evolved to the facts of 
this case. 


“It is of no consequence whether 
the fire was accidental in origin or 
otherwise. The fire was not the means 
of the insured’s death. The act of the 
insured in viewing the fire was the 
cause of his death. The 
viewing of the fire was no accident; 
it was voluntary and deliberate. But 
the viewing of the fire produced a 
wholly unexpected, unusual and un- 
foreseen catastrophe—a clot in an 
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Summaries of Selected Deci- 
sions Recently Reported by | 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Blanket Liability Policy— 
Exclusion Clause Construed 


Where a liability policy excludes cov- 
erage of goods ‘‘after the insured has 
relinquished possession thereof,"’ the 
phrase should be construed as referring 
to actual, rather than constructive, pos- 
session. Ninth Circuit. 


In this action for declaratory judg- 
ment, the plaintiff insurer sought 
exoneration of liability to the defend- 
ant film distributor by reason of an 
exclusionary clause in a blanket lia- 
bility policy issued to the defendant. 
The chief issue in dispute was the 
proper construction to be placed on 
the word “possession” in the follow- 
ing policy provision: 

“In consideration of the premium at 
which this policy is written, it is 
agreed this policy does not apply to 
liability, claims or expense arising 
out of: (1) the consumption, handling 
or use of or the existence of any con- 
dition in, any article or product manu- 
factured, sold, handled or distributed 
by the insured, after the insured has 
relinquished possession thereof to 
others and away from premises owned, 
rented or controlled by the insured, 
except equipment or other property 
rented to or located for the use of 
others but not sold 


For several years prior to the oc- 
currence which gave rise to this suit, 
the defendant had disposed of worn- 
out film by sending it to a cellulose 


manufacturer in sealed drums _ fur- 
nished by the latter. Under this ar- 
rangement, the cellulose company 


inspected the junk film, destroyed that 
part of it which was useless, and 
made payment to the defendant based 
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on the amount of usable film which 
remained. During the years in which 
this arrangement was in effect, the 
film which it determined was of no 
value was always destroyed by the 
cellulose company ; none was ever re- 
turned to the defendant, nor was the 
payment tendered ever questioned or 
refused by the defendant. 

Pursuant to the above, the defend- 
ant filled and sealed five drums and 
shipped them via a common carrier. 
While in transit, one or more of the 
drums ignited as a result of spon- 
taneous combustion; and, in the ensu 
ing fire, several of the carrier’s buildings 
As a result of the 
fire, several lawsuits were brought 
against the defendant. The plaintiff 
was tendered with the defense of these 
actions, but refused on the ground 
that coverage of the defendant's lia 
bility was excluded by the above- 
quoted clause. Thereafter, settlement 
was reached with respect to all claims. 


were destroyed. 


There was no dispute in this action 
as to the propriety of the settlements 
made by the defendant; the only issue 
was whether the claims were within 
the exclusion. 

The question was decided in favor 
of the defendant by a federal district 
court upon the assumption that the 
phrase “after the insured has relin- 
quished possession thereof to others” 
contained an ambiguity as regarded 
the meaning of the term “possession.” 
In resolving this ambiguity against 
the plaintiff insurer, the court held 
that the word was intended to mean 
“legal” or “constructive” possession. 
The court held that title to the film 
had not passed to the cellulose com- 
pany at the time of the fire. Since 
constructive possession follows title, 
possession remained in the defendant, 
and the exclusion clause was there- 
fore inapplicable. Accordingly, the 
trial court awarded judgment for the 
defendant on its cross-claim for re- 
covery under the policy. 
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This result was reversed by the 
court of appeals, which held that the 
word “possession,” as used in the exclu- 
sion clause, was not ambiguous and 
that its only reasonable construction 
was to mean “actual possession.” 

After citing several which 
held to the effect that the test as to 
whether an ambiguity exists is not 
what an insurer or a lawyer would 
intend the word to mean, but rather 
what a reasonably prudent layman 
applying for insurance would under 
stand the word to mean, the court said: 


cases 


“Applying these rules to the instant 
exclusionary clause, it would 
that the word ‘possession’ as here 
used would convey to the ordinary 
mind, the layman, the idea of actual 
The concept of construc- 


seem 


possession, 
tive possession is the sort of concept 
that would more likely occur to a 
lawyer. Here the film had been sealed 
in. . . [the cellulose company’s] 
drum; it had been shipped pursuant 
to a uniform bill of lading consigned 
to the latter and at the expense of the 
latter; it had been delivered into the 
hands of a common carrier; its journey 
had been partially completed ; whether 
or not the film would be usable 

was a determination to be made ex- 
clusively by the buyer; if not usable 
it would be destroyed, it would not 
be returned to | the defendant]. 
|The defendant] would not 
be asked whether or not the useless 
film should be destroyed. It 
always destroyed as a matter of course, 
if not usable. [The defendant] 
shipped the film knowing this is what 
would happen. If this does not amount 
to relinquishment of possession, as the 
term would be understood by a lay- 
man, it is difficult to conceive what 
additional facts and circumstances 
would be required.”—General Casualty 
Company of America v. Azteca Films 
Inc. United States Court of Appeals 
for the Ninth Circuit. April 5, 1960. 
10 Frre AND CASUALTY Cases 356, 


was 
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Value Reporting Clause— 
Waiver by Insurer 


An insurer, which prior to the occur- 
rence of a loss covered by its fire policy 
has made no complaint concerning the 
insured's consistently delinquent filing 
of monthly inventory reports as required 
by the policy’s value reporting clause, 
is estopped to assert that the insured’s 
failure to file a timely report for the 
month preceding the loss reduces the 
amount recoverable under the policy. 
Northern District of Illinois. 


In this federal district court pro- 
four insurance companies 
sought declaratory judgment as to the 
extent of their liability under policies 


ceeding, 


insuring the defendant’s inventory of 
goods against loss by fire. The in- 
surers contended that the defendant 
had not complied with the provisions 
of the following value reporting clause 
contained in each of the policies: 
“Value Reporting Clause—It is a 
condition of this policy that the In- 
sured shall report in writing to this 
Company not later than thirty (30) 
days after the last day of each calen- 
dar month, the exact location of all 
property covered hereunder, the total 
actual cash value of such property at 
each location and all specific insur- 
ance in force at each of such locations 
on the last day of each calendar 
month. At the time of any loss, if the 
Insured has failed to file with this 
Company reports of values as above 
required, this policy, subject other- 
wise to all its terms and conditions, 
shall cover only at the locations and 
for not more than the amounts in- 
cluded in the last report of values less 
the amount of specific insurance re- 
ported, if any, filed prior to the loss 
Other portions of the policies, 
each of which supplied a fixed per- 
centage of the $50,000 total coverage, 
provided for prepayment of estimated 
yearly premiums, and for additional 
payment or refund at the end of the 
year, to be determined by the actual 
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value of the property insured during 
the year. 

On March 28, 1956, a fire destroyed 
insured property which deter 
mined by the company’s fire adjusters 
to have been worth in excess of $32,000. 
The last value report filed prior to 
the loss was that for December, 1955, 
which was filed on March 21, 1956, 
and which reported an inventory of 
approximately $14,000. The insurers 
contended that, since the insured had 
failed to file timely reports for the 
months preceding the fire, their lia- 
bility was limited under the terms of 
the value reporting clause to the 
$14,000 figure “included in the last re 
port of values.” 


was 


In support of its contention that it 
was entitled to the full $32,000, the 
insured introduced evidence showing 
that in the eight years prior to 1956 all 
but a few of the monthly reports had 
been filed from five months 
past the due date, and that seven of 
the reports for the year immediately 
preceding the fire had been delin- 
quently filed. Despite this, there was 
evidence that the insurers had 
tinued to accept the tardy reports 
without complaint and to base the 
yearly readjustment of premiums on 
the information contained in the re- 
ports. At no time did the 
threaten cancellation or warn the in- 
sured of any adverse 
which might arise from the late filing. 


one to 


con- 


insurers 


consequences 


In awarding the insured full re- 
covery under the policies, the district 
court held that the insurers “were 
bound to and should have given the 
defendant reasonable notice before 
considering tardy filing of value re- 
ports as a forfeiture of its right to full 
coverage.” 

Specifically, the court found: 

“That it is a common practice of 
insured firms under the type of con- 
tract sued upon herein to file reports 
tardily and after they are due; that 
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plaintiffs, in the insurance period of 
March 31, 1955 through March 31, 
1956, accepted tardily filed reports 
without complaint and charged pre 
miums on the reportings therein; that 
plaintiffs were not prejudiced by de- 
fendant’s failure to file its reports on 
time; that plaintiffs waived the strict 
reporting requirements contained in 
the policies of insurance sued upon 
herein and are now estopped by their 
conduct to insist on strict compliance 
with the Monthly Value Reporting 
Clause contained in such policies; that 
plaintiffs’ course of conduct over the 
long period of years during which 
they, or some of them, respectively, 
carried defendant as a risk, evidences 
the fact that the plaintiffs did not con 
sider prompt filing of monthly reports 
indispensable to keep defendant fully 
insured at all times, and particularly 
on March 28, 1956, the loss date.” 

In addition, the court held that the 
insurers’ refusal to allow full recovery 
“an unreasonable and vexatious 
delay of payment” within the meaning 
of the applicable state statute, and 


Was 


that the insured was therefore entitled 
to 5 per cent interest on the amount 
of the judgment from May 28, 1956, 
to the date of this Com 
monwealth Insurance Company of New 
York et al. v. O. Henry Tent and Awn 
ing Company. United States District 
Court for the Northern District of 
Illinois, Eastern Division. May 27, 1960. 
10 Fire AND CASUALTY CASEs 396. 


decision. 


Waiver of Occupancy Requirement— 
Effect on Increased Hazard Clause 


Although an insurer expressly waives a 
policy provision suspending fire insur- 
ance coverage while the insured build- 
ing is unoccupied, it does not thereby 
waive an increase of hazard clause 
insofar as it relates to increased risks 
not arising solely from the fact that the 
building is vacant. New Jersey. 
After separate fires, occurring ap 
proximately two weeks apart, had 
damaged a small unoccupied store 
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building owned by him, the plaintiff 
sued on two fire policies issued by 
the defendant. The trial court, sitting 
without a jury, allowed a $3,000 re 
covery as to the first fire, but denied 
the second claim on the ground that 
there had been an increase of hazard 
within the scope of an exclusion clause 
in the policies. This ruling was based 
on clause (a)—clause (b) having been 
previously waived by the defendant 
of the following provision 

“Unless otherwise provided in writ- 
ing added hereto this company shall 
not be liable for loss occurring (a) 
while the hazard is increased by any 
means within the control or knowledge 
of the insured; or (b) while a described 
building, whether intended for occu- 
pancy by owner or tenant, is vacant 
or unoccupied for a period of sixty 
consecutive days , 
the 
burned 


The evidence acted upon by 
trial court showed that the 
premises, which had been vacant for 
time when the 
were located in an economically de 
pressed area and had served as a tem 


some fires occurred, 


porary shelter for vagrants prior to 
the date of the first fire. 
three days after the fire, the plaintiff 
engaged a_ building 
board up the doors and 
which had been broken in by firemen 
in extinguishing the and _ to 
Although the con 
tractor testified that he had removed 


[Two or 


contractor to 
windows 


blaze 
clean out debris. 
some of the debris and had secured 
the windows and doors with plywood, 
a considerable amount of debris was 
left in the building. Also, the fire 
chief testified that, at the time of the 
second fire, the openings were covered 
only by the tar paper affixed by fire 
men after the first fire. The plaintiff 
conceded that he had not inspected 
the building in order to check on 
whether or not the job was done as 
directed. 

On appeal, the plaintiff contended 
that the only increase of hazard which 
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had occurred was due to the fact that 
the building was unoccupied, and that 
the express deletion of the occupancy 
requirement prevented suspension of 
coverage on this ground. In refuting 
this argument, the appellate court held 
that the insurer had “relied upon 
something more than mere vacancy 
or unoccupancy, as such, in defending 
on the basis of the increase of hazard 
clause. Leaving a structure open to 
and 
failing to clean up combustible debris 


the incursions of vagrants 


remaining after a prior fire with rea 
sonable dispatch, after actual or con- 
structive knowledge of such conditions, 
increase of the fire 
hazard, separate and apart from such 
increase of hazard as may inhere ina 
Cancellation 


constitute an 


60-day vacancy per se, 
of the stipulation as to the latter con- 
tingency did not abate the operation 
of the increase of hazard clause as to 
circumstances actually augmenting 
the hazard and distinct from the fact 
of vacancy in itself.” 

\ final argument by the plaintiff 
was that, even if the hazard was in 
creased by his failure to remedy the 
conditions existing after the first fire, 
a fair construction of clause (a) re- 
quires that he be permitted a reason- 
able time for that purpose—and that 
no showing had been made that a 
reasonable time had elapsed between 
the Regarding this, the 
court said: 


two fires. 

“It has been held that the increase 
of hazard into 
when the owner can be found to have 
had control or knowledge of the situ- 
ation or ‘upon circumstances which, 


clause comes effect 


by the exercise of ordinary care and 
diligence, would result in such knowl- 
edge.’ It would be fair to qualify 
that statement of the rule to allow the 
assured a reasonable time after such 
actual or constructive knowledge to 
eliminate the hazard. But the deter- 
mination of what is a reasonable time 
for this purpose must be made in the 
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light of the fact that the existence of 
an increased hazard entails a continu- 
ing threat of loss by fire beyond the 
degree of the risk presumably contem- 
plated by the insurer when issuing the 
policy, and therefore the duty of abate- 
ment of the increased hazard by the 
assured to avoid suspension of the 
policy is one of abatement with all 
reasonable dispatch.” 


In conclusion, the court held that 
the plaintiff had failed to meet this 
duty of abatement within a reasonable 
time, and that, accordingly, the lower 
court’s judgment should be affirmed. 
—Asbell et al. v. Pearl Assurance Com- 
pany, Ltd. New Jersey Superior Court, 
Appellate Division. February 1, 1960. 
10 Frre AND CASUALTY CASEs 384. 


Reformation— 
Agent's Mistake as to Coverage 


The mere fact that the insurer's agent, 
subsequent to the execution of a policy, 
mistakenly informed the insured as to 
the extent of coverage does not war- 
rant reformation of the policy to pro- 
vide such coverage. Florida. 


In February, 1955, the plaintiff, the 
operator of a beauty shop, asked the 
defendant insurer’s agent to issue him 
a policy covering any liability which 
might arise out of his operation of 
the shop. In accordance with this re- 
quest, the agent executed an “Owner’s, 
Landlord’s and Tenant’s Liability 
Policy,” covering the shop. The plain- 
tiff did not read the policy, but if he 
had done so he would have observed 
that there was attached to the policy 
a rider, entitled “Exclusion of Profes- 
sional Services,” which stated: “Such 
insurance as is afforded by the policy 
does not apply to the rendering of 
professional services or the omission 
thereof.” 

Some time later, the plaintiff opened 
a second beauty shop, but did not ob- 
tain coverage on this establishment. 
Subsequently, an employee at the new 
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shop permitted a hair-rinsing appli- 
ance to fall on the head of a customer. 
When the plaintiff called the de 
fendant’s agent to inquire if the policy 
covered such a situation, the agent 
advised him that such accidents were 
not covered at the new shop, since 
there was no coverage at all regard- 
ing it, but that coverage would be 
afforded for similar accidents occur- 
ring at the original shop. 

In December, 1955, an almost iden 
tical mishap occurred at the original 
shop. The injury was reported to the 
who in turn notified the de 
fendant that, in his opinion, the de 
fendant was liable under the policy. 
After investigation of the accident, 
the defendant denied liability on the 
ground that the accident was excluded 
from coverage by the professional 
services rider. After the injured party 
had brought suit and had recovered 
judgment against the plaintiff, the lat- 
ter commenced this action for refor- 
mation of the policy. The trial court 
granted reformation and awarded the 
plaintiff damages in the amount of the 
prior judgment against him, plus in- 
terest and attorney’s fees. 


agent, 


An intermediate Florida appellate 
reversed the lower court’s decision, 
holding that there insufficient 
evidence to support the plaintiff's con 
tention that, due to a mutual mistake 
at the time of its execution, the policy 
did not accurately set forth the meet 
ing of the minds of the parties. 


was 


After discussing the fact that the 
agent had selected the policy which 
he felt would furnish the coverage 
desired by the plaintiff, and after re- 
viewing the agent’s testimony that, on 
several occasions following the acci- 
dent at the new shop, he had assured 
the plaintiff that the policy protected 
him against such accidents at the 
original shop, the court said: 


“It is clear from the testimony in 
the record that the parties at the time 
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of entering into the contract intended 
that plaintiff's Gateway | the 
original shop| was to be covered by 
an Owners’ and Landlords’ Liability 
policy with the defendant company. 
There is no showing that at that time 
any other type coverage was contem 
plated or requested. It 
clear that 


shop 


is equally 
after the accident at the 
Searstown shop and the subsequent 
inquiry by plaintiff as to his insurance 
coverage that the defendant’s agent 
may have created the impres 
to plaintiff that the Gateway 
policy covered plaintiff for any injury 
for which he might become legally 
liable at the Gateway shop. In addi 
; the 
agent, after the accident, that the 
accident was covered although in fact 
it was not 


sion 


tion, there was an assurance by 


covered due to the terms 
of the rider to the Gateway policy.” 
Regarding the requisite proof neces 
sary to overcome the presumption that 
the policy accurately expressed the 
intention of the parties and to thus 
warrant reformation on the ground 
of mutual mistake, the court cited 
Fidelity Phenix Fire Insurance Com 
pany of New York v. Hilliard et al., 
65 Fla. 443, 62 So. 585. 586, in which 
the Florida Supreme Court had de- 
scribed as “well settled” the rule “that 
an insurance policy as issued and ac 
cepted is prima facie the contract of 
the parties; and, in order to have it 
reformed, the burden is on the plain 
tiff to show that a different contract 
was entered into from that which was 
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artery of the brain. And even if we 
may say that the reaction of extreme 
excitement flowing from 
the destruction of his office and records 
was not unusual, we are yet compelled 
to say, on the basis of petitioners’ own 
medical testimony as well as from 
common knowledge, that the genera- 
tion of a cerebral arterio-thrombosis 


witnessing 
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reduced to writing, and this fact must 
be proved by clear, convincing, and 
satisfactory evidence, not alone by a 
preponderance of the evidence, but he 
must establish the fact by such evi- 
dence as to show conclusively that a 
mistake had been made and to satisfy 
the court of such mistake beyond a 
reasonable doubt.” In the opinion of 
the court hearing the present action, 
the plaintiff had failed to introduce 
evidence sufficient to meet this burden. 


The court concluded: 


“Viewing the facts and all reason- 
able that may be drawn 
from them in the light most favorable 


inferences 


to the insured, it is clear that as a 
matter of law reformation was not 
warranted. 

“The fact that after the loss the 


defendant’s agent was of the opinion 
that the accident 
no support to plaintiff's contention of 
a mutual mistake at the time the 
policy was executed in the instant 
It is manifest that, at the time 
the policy was issued, neither party 
contemplated the type coverage which 
was subsequently sought by plaintiff in 
its suit for reformation. 


was covered, lends 


case, 


An erroneous 
opinion of law by defendant’s agent 
after the loss has occurred could not 
vary the terms and conditions of the 
executed policy.” —Old 
Colony Insurance Company v. Trapani. 
Florida District Court of Appeal, Sec- 
ond District. March 16, 1960. 10 
FIRE AND CASUALTY CASEs 381. 


previously 
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from the excitement was an unusual 
and result. We 
that the death of the 
insured, under the evidence adduced 
in this case, was effected or produced 
by accidental means.’”—Pan American 
Life Insurance Company etal. v. 
Andrews et al. Texas Supreme Court. 
April 6, 1960. 4 Lire Cases (2d) 899. 
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unforeseen 
therefore hold 
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Construction of Omnibus Clause— 
Definition of Insured 


Where a literal reading of the omnibus 
clause in a liability policy indicates that, 
under the facts surrounding a particular 
accident, the status of the person re- 
sponsible for the accident was that of 
an insured, the insurer has no right to 
interpret the clause as denying cover- 
age, even though it is probable that 
coverage of such a situation was not 
intended when the clause was drafted. 
New York. 


The plaintiff in this action was the 
widow of a motorist who had been 
killed when his car collided with a 
vehicle driven by a 16-year-old girl. 
The girl had stolen the car and was 
attempting to outdistance a pursuing 
policeman when the accident oc 
curred. A wrongful death action 
against the girl resulted in a $125,000 
judgment for the plaintiff, who then 
commenced the present suit to compel 
the defendant insurer’s payment of 
the judgment to the extent of the 
$100,000 limit of a policy issued to 
the teenager’s mother. 


The girl’s mother was the named 
insured in the defendant’s “Family 
Automobile Policy” which specifically 
covered a_ vehicle vy the 
mother and also provided family pro- 
tection regarding nonowned automo- 
biles. Under the heading ‘Persons 
Insured,” the policy provided : 


owned bv 


“The following are insureds under 
Part I [ Liability]: 

“(a) With respect to 
automobile, (1) the 
and any resident of the same house- 


the owned 


named insured 


hold, (2) any other person using such 
automobile, provided the actual use 
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thereof is with the permission of the 
named insured ; 


“(b) with respect to a 
automobile, (1) the insured, 
(2) any relative, but only with respect 
to a private passenger automobile or 


nonowned 
named 


trailer not regularly furnished for the 
use of such relative. 

After the trial court had awarded 
the plaintiff summary judgment for 
the $100,000 policy limit, the defend 
ant insurer appealed on the ground 
that the girl not an 
under the above-quoted definition of 
the term, and, therefore, that it should 
not be liable for the judgment ren 
dered against her in the prior action. 


was “insured” 


In support of its contention, the 
insurer argued that under (b)(2) a 
relative’s use of a nonowned automo 
bile must be with the permission of 
the owner, if the relative is to be con- 
sidered an insured. The insurer con 
tended that this phrase had the dual 
effect of excluding coverage of cars 
which “regularly furnished” 
and of further limiting coverage to 
those cars which, although “not regu 
larly furnished,” were “furnished” by 
the owner—that is, 
were used with the permission of the 


were 


those cars which 


owner. 

The New York Court of Appeals 
affirmed the judgment against the in 
surer, saying in part: 

‘To read the requirement of per 
the 
would not only entail rewriting the 


mission into word ‘furnished’ 
phrase ‘not regularly furnished’ so as 
to read ‘occasionally furnished, with 
the permission of the owner’—thereby 
converting the negative condition ‘not 


regularly furnished’ into an affirmative 


condition that the car be ‘furnished’ 
—but would distort the purpose 
which the limitation of coverage was 


plainly designed to serve. The ex- 
clusion of coverage for relatives driv- 


ing nonowned automobiles was, by 
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its terms, concerned with regularit\ 
of use, not permissiveness of use, and 
was designed to protect the company 
from being subjected ‘to greatly added 
without the addi 
tional premiums’ (Vern v. Merchants 
Mut. Cas. Co, [Appellate Term], 118 
Ny Ys. 20-0/2, 6f4).”” 


The court continued: 


risk payment of 


“What the insurer is really arguing 
here is that the policy was never ‘in 
tended’ to cover a relative who negli 
gently caused injury with a ‘stolen’ 
the 
terms of the policy literally covered 
such a situation, it would have pro 
vided against it, as it has in the new, 
revised Family Automobile Policy 
As Special Term correctly held, how 
ever, “The Company is bound by the 
plain terms of its policy rather than 
by what it may have intended,’ since, 


in construing a ‘plain contract, clear 


car, and had it been aware that 


and explicit in its terms,’ a court is 
not at liberty, because of equitable 
considerations, ‘to obviate objections 
and 
guarded against’ (Weinberg v. Hol 
man, Inc. v. P. W. Ins. Co., 254 N. Y. 


387, 390-391).” 


which might have been foreseen 


In conclusion, the court considered 
the further argument by the insurer 
that, in view of the fact that the girl 
had the car the 
accident, it was against public policy 


stolen involved in 
to require the insurer to pay the judg 
ment recovered against her, since she 
“would accordingly be the beneficiary 
of the result of her own crimes.” Re- 
garding this, the court noted that the 
girl’s theft of the car with which she 
negligently caused the death of the 
plaintiff's husband was “wholly irrel- 
evant in the wrongful death action,” 
and was therefore not a factor to be 
considered in the action, 
Sperling v. Great American Indemnity 
Company. New York Court of Appeals. 
March 24, 1960. 19 AUTOMOBILE CASES 
(2d) 891. 


present 


Automobile 


Liability Insurance— 
Notice of Accident 


Where an insured fails to give his 
liability insurer prompt notice of an 
accident, his rights under the policy 
are barred by a provision that notice 
‘as soon as practicable” is a condi- 
tion precedent to any action on the 
policy, even though the trivial nature 
of the accident gave him reason to 
believe that no claim would arise from 
it. Florida. 


While he was driving through down 
town St. Florida, on De- 
1955, the plaintiff's car 
struck the hand of a policeman who 
traffic. 
the 
when he 


Petersburg, 


cember 12, 


was directing The plaintiff 


Was unaware of accident until 


February 6, 1956, received 
a summons charging him with “fail 
ure to reduce speed to avoid a colli 
On that day he went to the 
police station to post a $10 bond on 
t While at the station, he 


met the injured policeman, who in- 


sion.” 
he charge. 
formed him that the injury was of 


little result, the 
plaintiff decided that the incident was 


consequence. As a 
not worth reporting to his liability 
insurer. 

During the ensuing year, the police 
man became aware that the injury 
was much more serious than he had 
previously thought, and on March 25, 
1957, his attorney wrote the plaintift 
demanding damages for the injury. 
On the same day, the plaintiff informed 
his insurer of the claim against him. 
When the policeman filed suit against 
the plaintiff later that year, the plain- 
tiff notified the insurer, but the latter 
refused to defend the suit, claiming 
that the plaintiff had failed to comply 
with the following policy provisions: 

“1. Notice of Accident When 
an accident occurs written notice shall 
be given by or on behalf of the in- 
the [1 
authorized agents as soon as practi- 


sured to company or any of its 


cable. Such notice shall contain par- 


ticulars sufficient to identify the insured 
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and also reasonably obtainable infor- 
mation respecting the time, place and 
circumstances of the accident, the 
names and addresses of the injured 
and of available witnesses. 


“4. Action Against Company 
No action shall lie against the com- 
pany unless, as a condition precedent 
thereto, the insured shall have fully 
complied with all the terms of this 
policy > 


Subsequently, the plaintiff brought 
this action for a declaratory judgment 
as to his rights under the policy. 
The trial court held for the plaintiff, 
saying: 

“The Court finds as a matter of 
law the words ‘as soon as practicable’ 
as used in the defendant’s contract of 
insurance requiring notice be 
given of an accident by the plaintiff- 
insured to the defendant-insurer, means 
that said notice should be given with- 
in a reasonable time under all of the 
circumstances and facts of each case, 
and that the duty to give notice does 
not arise until facts develop which 
would suggest to a person of ordinary 
and reasonable prudence that liability 
may have occurred. The duty to give 
notice at the time of the accident does 
not attach where the accident is trivial 
and there is no ground for reasonable 
belief that the accident involves any 
injury or possible claim against the 
insured.” 

In reversing this result, the appel- 
late court first called attention to the 
distinction drawn by courts between 
notice clauses which expressly make 
compliance with the clause a condition 
precedent to liability and those which 
merely state that prompt notice is re- 
quired. Where timely notice is made a 
condition precedent, recovery will be de- 
nied, the court observed, regardless 
of whether the insurer’s position was 
prejudiced by the insured’s delay in 
giving notice. It was the court’s opin- 
ion that the plaintiff’s failure to give 
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notice for more than a year after he 
learned of the policeman’s injury was 
not excused by his belief that no claim 


would arise from it. The court said: 


“We are not unmindful that a fair 
construction of such a policy provi- 
sion in application to a particular set 
of facts should take into considera 
tion the purpose of the provision from 
the insurer’s viewpoint as well as the 
problems of an insured in making 
compliance. While the question as 
to what is a reasonable time, depend- 
ing as it does upon the surrounding 
circumstances, is ordinarily for deci- 
sion by the trier of facts, yet when 
facts are undisputed and different in- 
ferences cannot reasonably be drawn 
therefrom, the question is for the court. 
Such is the situation in the instant 
case. The plaintiff admits in his 
complaint that he inquired at the St. 
Petersburg Police Station on Feb- 
ruary 6, 1956 concerning the summons 
which had previously been served on 
him at his home. The plaintiff was 
informed at that time that the plain- 
tiff's car had struck the police offi- 
cers hand on December 12, 1955. 
The plaintiff thereupon deposited a 
$10.00 bond on the charge of ‘failing 
to reduce speed to avoid a collision,’ 
and subsequently forfeited this bond. 
Notwithstanding the events that took 
place on February 6, 1956, the plain- 
tiff failed to notify the defendant of 
the accident until March 25, 1957. 
No extenuating circumstances what- 
soever have been offered to explain this 
delay of approximately 13% months. 
A difference of weeks, and sometimes 
even days, in notification to an insurer 
of an accident may well determine the 
success and ability of the insurer in 
ascertaining the facts surrounding the 
accident.”—State Farm Mutual Auto- 
mobile Insurance Company v. Ranson. 
Florida District Court of Appeal, Sec- 
ond District. May 18, 1960. 19 Auto- 
MOBILE Cases (2d) 1443. 
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Sn Futwee Gasuces 


THE INSURANCE SECTION of the American 
Bar Association holds its annual meeting at 
the Shoreham Hotel in Washington, D. C., 
August 29 to September 1. This is the twenty- 
seventh annual meeting of the section, which is 
one of the oldest and largest of the ABA's 
17 sections. It has a membership of 7,500. 
The outstanding papers presented at the meet- 
ing will be published in full text in the coming 
issues of this magazine. 


One particularly interesting paper deals with 
the subject of windstorm coverage. It points 
out certain basic inconsistencies with the 
underlying principles of the standard fire in- 
surance policy and suggests an affirmative 
course of action to preserve the intent and 
purpose of the standard policy in the area 
of windstorm coverage. 


A paper of interest to the medical-legal prac- 
titioner is the one dealing with problems of 
cardiac disability and death claims. It is 
based upon research of the past year and a 
half sponsored by the National Heart Institute 
of the United States Public Health Service. 


The trial tactics panel will be of particular 
interest. This year it will consider the question 
“Should contingent fees in personal injury 
cases be subject to judicial control?”’ 
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